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I 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order granting the motions for summary 
judgment of the defendants, C. H. Hillegeist Company, Curtis R. Sims, 
James G. Cross, and Herman E. Cooper, and from an order granting 
the motion to dismiss and to strike of the defendant, C. H. Hillegeist. 
The orders of the Court granting the appellees' motions was entered 

on June 19, 1956, and this appeal was noted on the 2jLst of June, 1956. 

■ 

The jurisdiction of the District Court was based upon Section 306, Title 
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11 of the 1951 Edition of the District of Columbia Code, and the juris¬ 
diction of this Court is based upon Section 1291, Title 28 of the United 
States Code. 


STATEMENT OF THE CASE 

The plaintiff is a licensed real estate broker in the District of 
Columbia using the trade name Alliance Realty Company. In September 
of 1953, he was employed by the defendant, Cooper, acting as the Gen¬ 
eral Counsel of the Bakery and Confectionery Worker’s International 
Union of America, (hereinafter referred to as the Union) as agent to 
obtain a building or building site to be used for the headquarters of 
the Union (J. A. 3). 

In February of 1954 the plaintiff discussed with the defendant, 

C. H. Hillegeist, also a licensed broker, the requirements of the 
Union (J.A. 8). The defendant, Hillegeist, was the controlling stock¬ 
holder and President of the defendant, C. H. Hillegeist Co.., a licensed 
broker. It was agreed at the time of this conversation, that the plaintiff 
and the defendant, C. H. Hillegeist Company would together attempt to 
obtain a building or a site for the Union headquarters and would equally 
divide any commissions received from such a sale in accordance with 
the practice and custom amongst real estate brokers in the District of 
Columbia (J.A. 8, 11). 

On May 31, 1954, Cooper signed, as purchaser for the Union, an 
option agreement for the sale of a building. The option extended to June 
30, 1954. The consideration for the giving of the option was $2500.00 
of which $500.00 was paid by the plaintiff, $500.00 by the defendant 
Hillegeist, and $1500.00 by Cooper. Hillegeist delivered the $500.00 
to the plaintiff (J.A. 4, 13). 

On June 1, 1954, the plaintiff delivered a letter to the sellers 
of the Hurley-Wright Building relating to the option. This letter was 
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signed by the plaintiff and by "C.H. Hillegeist Co. ,j by Chas. H. Hille- 
geist, Pres." Under this signature appeared the description "Co-Broker 
with Alliance Realty Co." No purchase was ever effected under this 
option agreement (J. A. 15). 

| 

On June 15, 1954, the defendant Hillegeist mailed to the plaintiff 
a letter containing a detailed description of another building site. In¬ 
cluded with the letter was the defendant's business card and a note in 

i 

the defendant's handwriting, bearing his initialed signature which stated 

r 

"Joe: This data may help." (J. A. 17) 

On August 26, 1954, the defendants, Cross arid Sims, as officers of 
the Union wrote to Hillegeist as follows: "This is t<i confirm our tele- 

i 

phone conve rsation in reference to our retaining you at a fee of 3% of 
the purchase price of either developed or undeveloped first commercial 
real estate in Washington, D. C., to be used for an office building and 

i 

i 

headquarters for this organization." No notification was ever given to 
the plaintiff of the termination of his co-broker relationship with the 

defendant Hillegeist or of Hillegeist's employment by the Union (J. A. 14). 

| 

On March 9, 1955, the Union acquired title to various parcels of 
land in the District of Columbia. The defendant Hillegeist acted as agent 

for the Union in these transactions and received the agreed commission 

1 

(J.A. 20). I 

I 

The plaintiff made a demand upon the defendant Hillegeist for an 
accounting for the commissions received from the sales to the Union. 

i 

This demand was ignored (J.A. 6). 

On August 22, 1955 the plaintiff filed a complaint naming the C. H. 
Hillegeist Company, defendant (J.A. 6). 

Thereafter, the plaintiff, with the consent of alt parties, filed a 
Second Amended Complaint. No answer to either the Amended or second 
Amended complaint was filed by the defendants, C.H. Hillegeist or 


C. H. Hillegeist Co. The defendants Sims, Cross and Cooper did 
answer but the answer did not contain the defense of the Statute of 
Frauds (J.A. 7). All of the defendants with the exception of C. H. 
Hillegeist then filed motions for summary judgment wherein they re¬ 
lied upon the defense of the Statute of Frauds (J.A. 19, 21). C. H. 
Hillegeist filed a motion to Strike and Dismiss also relying upon the 
Statute of Frauds (J.A. 19). The sole contention of the defendaits was 
that the oral contract to share commissions was unenforceable since it 
was oral and not capable of performance within one year. 

On June 19, 1956, all of the motions were granted (Letts, J.) 
(J.A. 21). No opinion either written or oral was rendered by the Court. 
On the 21st of June, 1956, the plaintiff filed his Notice of Appeal (J.A. 
23). 

STATUTE INVOLVED 

District of Columbia Code, 1951 Edition, Title 12, Chapter 3, 
Statute of Frauds, Section 302, Actions to charge executors or others 
to answer for debt or default of another. 

No action shall be brought * * * upon any agree¬ 
ment that is not to be performed within the space of one 
year from the making thereof, unless the agreement upon 
which such action shall be brought, or some memoran¬ 
dum or note thereof, shall be in writing, which need not 
state the consideration, and signed by the party to be 
charged therewith or some other person thereunto by 
him lawfully authorized. (Mar. 3, 1901, 31 Stat. 1367, 
ch. 854, Sec. 1117.) 




FEDERAL RULE OF CIVIL PROCEDURE INVOLVED 

i 

I 

Rule 56. Summary Judgment . 

b. For Defending Party . A party against whom a claim, counter¬ 
claim, or cross-claim is asserted or a declaratory judgment is sought 
may, at any time, move with or without supporting affidavits for a sum- 

i 

mary judgment in his favor as to all or any part thereof. 

c. Motion and Proceedings Thereon. * * * The judgment sought 
shall be rendered forthwith if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show that there is no genu- 

i 

ine issue as to any material fact and that the moving party is entitled 
to a judgment as a matter of law. * * * 

STATEMENT OF POINTS 


I. The Contract Between The Plaintiff And The Defendant To 

Share The Commissions From The Sale Of Real Estate To Be Used 

1 

As A Headquarters For A National Labor Union Is A Contract Which 
Can Be Performed Within One Year. 

• i 

i 

II. The Documents Which Were Signed By The Defendant Contain 

All Of The Requisites Of A IT Writing" Under The Statute of Frauds. 

i 

I 

i 

SUMMARY OF ARGUMENT 

The Statute of Frauds requires that a contract j which cannot be 

performed within one year be in writing. This applies solely to contracts 

l 

which cannot possibly be performed within a year and not to those which 
may, under certain circumstances, not be performed within a year. 

The contract which is here sued upon was capable of performance within 
one year. 

If this contract is not one which can be perforated within a year, 
there are two memoranda which either taken together or separately 
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meet the requirement of a writing. Both of these documents are signed 
by the party sought to be charged and describe the subject matter of 
the contract. Whatever indefiniteness there is in these documents 
can be eliminated either by a consideration of the usage of the real 
estate business or by parol evidence. 

ARGUMENT 

I. THE CONTRACT BETWEEN THE PLAINTIFF AND THE 
DEFENDANT TO SHARE THE COMMISSIONS FROM THE 
SALE OF REAL ESTATE TO BE USED AS A HEADQUARTERS 
FOR A NATIONAL LABOR UNION IS A CONTRACT WHICH 
CAN BE PERFORMED WITHIN ONE YEAR. 

It is clear both from the deposition of the plaintiff and the com¬ 
plaints that the agreement between the plaintiff and the defendant was 
that they would equally share in any commissions received from the 
sale of a building or building site to be used by a labor union as its 
national headquarters. Therefore, it was entirely possible that the 
Union could at any time purchase a single building or a single site to be 
used for this purpose. Admittedly, the acquisition by the Union of 
several adjacent parcels did not take place until more than a year after 
the oral agreement. This is of no legal consequence. As stated in 
American Law Institute, Restatement of Contracts (1932) Vol. 1, Sec¬ 
tion 198, comment (b) at Page 262: 

"The words ’cannot be fully performed 1 must be 
taken literally. The fkct that performance within a 
year is highly improbable or not expected by the 
parties does not bring a contract within the Statute." 

This has always been the law in the District of Columbia. Campbell v. 
Rawlings, 52 App. D. C. 37, 280 F. 1311, wherein the Court stated: 
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"But while plaintiffs contract with the defen¬ 
dant was in parole, the option might have been 
exercised within a year and the statute therefore 
does not apply." 

| 

n. THE DOCUMENTS WHICH WERE SIGNED BY THE DEFEN¬ 
DANT CONTAIN ALL OF THE REQUISITES Of A "WRITING" 

UNDER THE STATUTE OF FRAUDS. | 

Exhibit 7 (J.A. 14) bears the signature of the defendant, C. H. 
Hillegeist, and he is referred to as "Co-broker with Alliance Realty 
Co.", the Alliance Realty Co. being the plaintiff's trade name. Exhibit 
8 (J.A. 17) is a group of three documents. It refers to property located 
at 1712 "K" Street, N.W., Washington, D.C. and attached thereto is 
the business card of the defendant, bearing in writing the inscription 
"Joe: This data may help", and the initials of the defendant "C.H. H. " 

These writings either alone or taken together are sufficient to 
meet the requirements of a memorandum under the sjtatute of Frauds. 

It is well established in this jurisdiction that the memorandum may 
consist of any kind of writing and that there are no technical require¬ 
ments of form or language. 

Lenman v. Jones, 222 U.S. 51, 56 L. Ed. 89, 

^Supreme Court 18. 

Colonial Ice Cream Co. v. Southland Ice Utility 
Corp ., 60 App. d7C. 320, 53 F. 2d 9^3. 

Sweeney v. Jacobsen, 103 F. Supp. 393, Affirmed 
52“U.S. App. D.C. 65. 

The documents referred to state with reasonable certainty the names 
of the parties to the contract, and the subject matter jof the contract which 
is the division of the brokerage commission upon the sale of real estate. 
Insofar as the precise division is concerned, as appears in the deposi¬ 
tion of the plaintiff, it is well accepted in the real estate business that 
there would be an equal division. The usage of the business may be 
taken into account in determining whether or not the memorandum meets 

i 
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the requirements. American Law Institute, Restatement of Contracts 
(1932), Vol. 1, Sec. 207, see Illustration 4 and Comment thereon. 

A memorandum under the statute may also consist of several 
writings. American Law Institute, Restatement of Contracts (1932), 
Vol. 1, Sec. 208. Here we have two which bear the signature of the 
defendant. Taken together they clearly indicate that the plaintiff and 
the defendant had agreed to offer properties to be purchased by Cooper, 
acting on behalf of the Union. As stated in Colonial Ice Cream Co . v. 
Southland Ice Utility Corp .: 

fM There is no mystery about the statute of 
frauds’, and the subject matter of the contract 
may, as between the parties thereto, be identified 
by parol as well as where it is land as where it is 
personal property." 

Thus, if an examination of the documents leaves any questions 
to the subject matter of this contract, it can be resolved by the testi¬ 
mony of the parties. 


CONCLUSION 

This is a contract which can be performed within a year and thus 
is not barred by the Statute of Frauds. Even if this contract is inter¬ 
preted as one which cannot be performed in a year, there are writings 
signed by the defendant who is the party sought to be charged which meet 
the requirements of a memorandum under the Statute of Frauds. 

Respectfully submitted, 

William T. Hannan 
Joseph F. Castiello 
Ralph F. Berlow 
KentD. Thorup 

637 Woodward Building 
Washington 5, D.C. 

Attorneys for Appellant 


ti 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


1 [Filed August 22, 1955] 

JOSEPH SNYDER ) 

T/A Alliance Realty Company ) 

1424 K Street, N. W. ) 

Washington, D. C. ) 

Plaintiff j 

v. ) Civil Action No. 3691-55 

) 

C. H. HILLEGEIST COMPANY ) 

Tower Building ) 

Washington, D. C. ) 

Defendant ) 

) 

) 

) 

) 

) 

COMPLAINT 

I 

1. This Court has jurisdiction because the amount in controversy 
is in excess of Three Thousand Dollars ($3, 000). 

2. Both the plaintiff and defendant are licensed real estate brokers 
in the District of Columbia, and have been so throughout the period re- 
ferred to below. 

3. In October of 1953 the Plaintiff was employe^! by a certain 
labor union to obtain for them a suitable building, or teal estate, in 
the City of Washington, D. C. In accordance with said employment the 
plaintiff undertook to obtain such a building and discussed said employ¬ 
ment with the defendant. 


2 

4. The defendant informed the plaintiff that he had been employed 

by the owners of a building, known as the Hurley-Wright Building, to 

% 

obtain a purchaser for them, and the plaintiff and the defendant agreed 
to act as co-brokers to affect the sale of that building to the union, which 
agreement between plaintiff and defendant was incorporated in a writing 
dated June 1,1954. 

5. During the time that this agreement existed between the plain¬ 
tiff and defendant the said defendant did undertake, in violation of said 
agreement, to induce the said union to purchase other real estate in 
the City of Washington. In the course of conversation with the officials 
of said union, the defendant did knowingly make false and untrue state¬ 
ments of the plaintiff with the result that the union failed to purchase the 

Hurley-Wright Building. 

6. On or about March 11, 1955 the said union did purchase various 
tracts of real estate in the City of Washington, and the defendant acted 
as the agent for the owners of said real estate and obtained a commission 
for said sale. 

WHEREFORE, the plaintiff prays judgment agains the defendant 
in the sum of Twenty-Five Thousand Dollars ($25, 000.00). 

HANNAN & CASTIELLO 

By: Ralph F. Beriow 

Attorney for the Plaintiff * * * 

JURY DEMAND 

Plaintiff demands a trial by jury of the issues herein. 
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35 [Filed April 16, 1956] 

JOSEPH SNYDER, ) 

T/A Alliance Realty Co. ) 

Plaintiff, ) 

v. ) Civil Action NoJ 3691-55 

C. H. HILLEGEIST and \ 

C. H. HILLEGEIST CO. ! 

(a corporation) j 

CURTIS R. SIMS, ) 

JAMES G. CROSS and ) 

HERMAN E. COOPER, ) 

Defendants. ) 

SECOND AMENDED COMPLAINT 

i 

1. This Court has jurisdiction because the amqunt in controversy 
is in excess of Three Thousand Dollars ($3,000.00). 

2. The plaintiff and the defendants, C. H. Hillegeist and C. H. 
Hillegeist Co. are licensed real estate brokers in the District of Colum¬ 
bia and were so licensed throughout the period referred to below. The 
defendant C. H. Hillegeist acted below on his own behalf and as Presi¬ 
dent of the C. H. Hillegeist Co. 

3. The defendants, James G. Cross, Curtis R. Sims and Herman 
E. Cooper are the President, Secretary and General Counsel respective¬ 
ly, of the Bakery and Confectionery Workers’ International Union of 
America, a labor organization, and occupied said offices throughout the 
period referred to below. 

4. In October of 1953 the plaintiff was employe^ by the Bakery and 
Confectionery Workers’ International Union of America, hereinafter 
referred to as the Union, acting by and through their general Counsel, 
the defendant Herman E. Cooper, to act as their agent in the purchase 
of a building or building site in the District of Columbia. In accordance 
with the said employment, the pkintiff performed valuable services for 
the Union, said services being performed commencing with October, 

1953. I 

5. In February, 1954 the plaintiff discussed said employment 
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with the defendant, C. H. Hillegeist Co., who was acting by and through 
its president, the defendant, C. H. Hillegeist, and thereafter an agree¬ 
ment was entered into by and between the plaintiff and defendant, C. H. 
Hillegeist Co. whereby they would act as co-brokers, or partners, 

36 in the sale of said building or building site to the Union, which 

agreement is evidenced by various writings. In accordance with this 
agreement, the plaintiff submitted to the Union, through its General 
Counsel, the defendant, Herman E. Cooper, several buildings and 
building sites which were submitted to him by the defendant, Hillegeist. 
The above agreement provided that the commission obtained for 
rendering said services and obtaining any such building or building 
site would be divided equally between the defendant, C. H. Hillegeist 
Co., and the plaintiff. 

6. On the 31st day of May, 1954 an option agreement was entered 
into by and between the defendant, Herman E. Cooper and the owners 
of a building known as the Hurley-Wright Building, which agreement 
provided for the sale of the said building to Herman E. Cooper, acting 
on behalf of the Union, for a purchase price of $928,000.00, and further 
provided that the defendant, Herman E. Cooper, would have an option 
to purchase said building for a period to and including June 30, 1954; 

The said option was given in consideration of the payment to the owners 
of the building of the sum of $2500.00, of which $500.00 was paid by 

the plaintiff, $500.00 was paid by the defendant, Hillegeist, and $1500.00 
was paid by Herman E. Cooper, acting as aforesaid. 

7. On June 22, 1954 the defendants, Cross and Sims, in the 
course of their inspecting the Hurley-Wright Building met and talked 
with the defendant, Hillegeist and were informed as to the agreement 
between the defendant, C. H. Hillegeist Co., and the plaintiff, and 
were then and there aware that the plaintiff and the defendant, C. H. 
Hillegeist Co., were acting as co-brokers and partners. 

8. On June 22, 1954 or thereafter the defendant, Hillegeist, 
did make various statements to the defendants. Cross, Sims and 
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Cooper, about the said Hurley-Wright Building, and about the character, 
reputation and ability of the plaintiff, which statements were known by 
the defendant Hillegeist to be false and untrue, and with the intention 
and result of causing the Union not to purchase the Hurley-Wright 
Building. 

9. On June 28, 1984 the plaintiff was informed that the Union 
was unwilling to purchase the Hurley-Wright Building, and the said 
Union requested a return of the $90,000.00 which they had deposited 

i 

in the District of Columbia to be applied upon said purchase price and 
the consideration for the option referred to above was declared for- 
37 feited. 

10. Thereafter the plaintiff had various communications with 
the defendants as to other buildings and building ritesj to be offered to 
the Union, and at no time did the defendants inform the plaintiff of 

any change in the co-broker or partnership agreement existing between 
them, or of the termination of his employment by the union. 

11. Prior to August 26, 1954, the Union, acting by and through 
the defendants, Cross, Sims and Cooper, entered into an oral agree¬ 
ment with the defendant, C. H. Hillegeist, employing him as its 
sole agent to effect the purchase of the building or building site re- 

ferred to above, which agreement was confirmed in ai writing dated 
August 26, 1954 and signed by the defendant, Sims, as Secretary of 
the Union, and which further provided that the defendant, Hillegeist, 
was to receive three per cent (3%) of the salesprice of any properties 
purchased by the Union; that the defendants, Sims, Cifoss and Cooper, 
did intentionally and knowingly induce the defendants, C. H. Hillegeist 
and the C. H. Hillegeist Co. to breach the co-broker 6r partnership 
agreement with the plaintiff. 

12. On or about March 11, 1954 the plaintiff was informed that 
the said Union did purchase various tracts of real estate in the District 
of Columbia for an agreed purchase price of approximately One Million 
Two Hundred Twenty-Five Thousand Dollars ($1,225,000.00), and since 
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that time the Union has made various other purchases and in accordance 
with the agreement between the defendant, C. H. Hillegeist and the 
Union, there has been paid to C. H. Hillegeist various sums as com¬ 
missions, but the defendants, and each of them, have refused to 
inform the plaintiff as to the commissions received and to pay to the 
plaintiff any portions thereof in breach of the co-broker or partnership 

i 

agreement which has never been lawfully terminated or dissolved. 

13. The co-broker or partnership agreement between the plaintiff 
and the defendant C. H. Hillegeist Co. was during the entire period 
referred to above and is now in full force and effect. The defendant 

C. H. Hillegeist did intentionally and knowingly induce the defendant 
C. H. Hillegeist Co. to breach its co-broker or partnership agreement 
with the Plaintiff. 

14. Upon information and belief, plaintiff alleges that the com¬ 
missions received or to be received by the said C. H. Hillegeist Co. 
are approximately Fifty Thousand Dollars ($50,000.00). 

WHEREFORE, the Plaintiff prays judgment against the defendants, 
and each of them, in the sum of Twenty-Five Thousand Dollars 
($25,000.00), or in the alternative the plaintiff prays for an accounting 
and judgment in such amount as may be disclosed to be due to him by 
said accounting. 

HANNAN & CASTIELLO 

By : Ralph F. Berio w 

Attorney for Plaintiff * * * 

JURY DEMAND 

Plaintiff demands a trial by jury of the issues herein. 

For the Plaintiff 


[CERTIFICATE OF SERVICE] 
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[Filed March 30, 1956] 

ANSWER OF DEFENDANTS SIMS, CROSS 
AND COOPER 

- . --- - - 

Come now the defendants by their attorneys and for answer to the 
complaint filed herein say: 

1. The complaint fails to state a cause of action upon which re¬ 
lief can be granted against these defendants. 

2. The defendants Cross, Sims and Cooper admit that they are 

the President, Secretary and General Counsel, respectively, of the 

| 

Bakery & Confectionery Workers* International Union pf America and that 
they occupied these offices throughout the period referred to in the 
complaint herein. These defendants further admit that plaintiff attempted 

i 

to find within the District of Columbia a suitable building or building 
site for the Bakery and Confectionery Workers* International Union of 
America, a labor organization, and that at one tine the Hurley-Wright 
Building in the District of Columbia was under consideration for purchase 
by the Bakery and Confectionery Workers* International Union of 
America. These defendants aver that the aforesaid building was not in 
fact purchased by the aforementioned union and that in! fact no building 
or building site suitable for the union was located by plaintiff. 

3. These defendants deny each and every other allegation of the 
complaint not herein specifically mentioned and deny further that they 
are in any way indebted to the plaintiff. 

/s/ Edward Bennett Williams 

/s/ Edward L. Cheyfitz 

Attorneys for Defendants 
Sims, Cross and Cooper 
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Tr 17 


Tr 18 


EXCERPTS FROM TRANSCRIPT OF DEPOSITIONS 

[Filed March 22, 1956] 

Washington, D. C., 

Saturday, March 3, 1956. 

Deposition of JOSEPH SNYDER, * * * 

****** 

BY MR. EARNEST 

Q. What discussion did you have on that day with Mr. Charles H. 
Hillegeist about your employment by the Union — what was the dis¬ 
cussion? A. I stated to Mr. Hillegeist that I had a client represented 
by an attorney in New York City seeking a building similar to the 
property that Mr. Prentice advised me he or the Hillegeist Company 
had listed for sale. 

Q. That was the Hurley-Wright Building? A. That was the 

Hurley-Wright Building. 

Q. Yes. A. Mr. Hillegeist stated he would be happy to cooperate 
with us on the property. 

Upon my inquiry to Mr. Hillegeist as to his having a bona fide 
listing of the property for sale, he advised me that he did have the 
property listed properly; gave me some basic information; and after 
speaking at great length of my needs for the client, we had an under¬ 
standing, a verbal understanding, that regardless of what property 
was ultimately sold to the Union, whether it be the Hurley-Wright 
Building or another, or many others, whether I located in the future 
the property, or whether he located the property, it would be a 50-50 
proposition, as is the general understanding between brokers, in the 
real estate practice. 

Q. In your original complaint that you filed in court, you alleged, 
did you not, that your agreement with the Hillegeist Company was for 
the sale of the Hurley-Wright Building; is that correct? 

MR. BERLOW: Let's look at the complaint. He asked you the 
question. 
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BY MR. EARNEST: 

Q. Do you recall what you alleged in your original complaint 
which was filed? A. I will have to check that. 

Tr 19 MR. EARNEST: Look at paragraph four of your amended com¬ 
plaint, Mr. Snyder — the original complaint. 

MR. BERLOW: The complaint speaks for itself, I think. Para- 
graph 4 says what it says. 

BY MR. EARNEST: 

! 

Q. Do I read it correctly, Mr. Snyder — paragraph 4 — in that 
you allege therein that you informed C. H. Hillegeist Company — 
rather C. H. Hillege Company informed you, that they had been 
employed by the owners of the building known as Hurley-Wright Building 
to obtain a purchaser for them, and plaintiff and defendant agreed to 

i 

act as co-brokers to effect a sale of that building to the Union? 

Do 1 read paragraph 4 of your original complaint correctly, sir? 

A. Yes. | 

Q. But now you say that that was not the agreement but you had 
a different agreement; is that right — whereby you would cooperate to 
sell any property or any site to the Union; is that your present testi¬ 
mony? 

MR. BERLOW: That is an argumentative question. I instruct 
him — what we say now is that we had this agreement and in addition 
there was another agreement covering any sale period. 

BY MR. EARNEST: 

s 

Q. When were these agreements reached, Mr. Snyder? 

Tr 20 First, the agreement with respect to the sale of J the Hurley-Wright 
Building, and then the expanded agreement whereby you were to co¬ 
operate in the sale of any building or building site to the Union — when 
were these agreements reached? 

MR. BERLOW: I object to the question because it is argumentative 
and loaded and it is not an accurate statement of fact by any means. 

MR. EARNEST: Can you answer the question? ! 

MR. BERLOW: I instruct him not to answer. 
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BY MR. EARNEST: 

Q. Mr. Snyder, when did you have an agreement with the C. H. 
Hillegeist Company with respect to the sale of the Hurley-Wright 
Building — when did you make that agreement, sir? A. On February 
26th. 

Q. And when did you enter into an oral agreement with him with 
respect to the sale of buildings or building sites other than the Hurley- 
Wright Building? 

Can you answer the question? 

MR. BERLOW: He has answered the question. 

Let me talk to him to see if he understands the question. 

MR. EARNEST: Do you understand the question, Mr. Snyder? 

MR. BERLOW: That question was answered, he entered into an 
Tr 21 agreement with Mr. Hillegeist for the sale of any building to 
the Union. 

MR. EARNEST: My question is when, sir. 

THE WITNESS: February 26th, at a me ting — the original 
meeting with Mr. Hillegeist at 2:00 p. m., extended over a period of 
approximately one and a half hours. 

BY MR EARNEST: 

Q. So that these two agreements were made by you on one and 
the same date; is that your testimony? 

MR BERLOW: The larger includes the smaller, doesn’t it? 

MR EARNEST: I don’t know. You said there were two agree¬ 
ments. 

MR BERLOW: You said that. 

MR. EARNEST: These two agreements were entered into on one 
and the same day, is that right, on February 26th? 

MR BERLOW: An agreement to sell any building to the Union 
necessarily includes the Hurley-Wright Building, which is the building 
which was to be sold to the Union. 

MR EARNEST: Can you answer the question? 
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MR. BERLOW: What was the question? 

MR. EARNEST: I think he would understand if you would stop 
interrupting. 

MR. BERLOW: I think he would understand if the questions 

I 

weren’t so argumentative. 

Tr 22 BY MR. EARNEST: 

Q. Do you understand the question ? A. Yes^ sir. There was 
just one agreement. 

Q. There was one agreement? A. One basic agreement, that I 
stated. 

Q. Then, will you tell me specifically — what did you say to 
Mr. Charles H. Hillegeist at this meeting on February 26, 1953? 

A. 1954, sir. 

Q. 1954; what did he say and what did you say? What did Mr. 
Hillegeist say? Give me the substance of his conversation? 

MR. BERLOW: Give him what you recall as ^ou best recall it. 
THE WITNESS: Mr. Earnest, I feel that I have stated that once 
before. However, I will say again that it was our original meeting, 
and there was the usual amount of getting acquainted with each other, 
after the introduction by Jim Prentice. j 

Q. Yes. A. I then went into my requirement^ for my client — 
type of property. 

Q. I am coming to the agreement. You have told us about that. 

I want to know specifically what Mr. Hillegeist said about the working 
arrangement that the two of you would have; what did he say? A. It 
Tr 23 was a mutual understanding, sir. 

Q. Not a mutual understanding. I want to know in so far as you 
can recall it, what Mr. Hillegeist said the working arrangement would 
be between the two of you? A. That he would be happy to cooperate 
with me on a 50-50 basis on anything that we handled for and to, sold 

i 

to my client. 

Q. What did you say, sir? A. I was quite agreeable to that ar¬ 
rangement. 
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Q. Did you thereafter confirm that oral agreement in writing ? 

A. No, sir. 

Q. You did not? A. No, sir. 

MR. BERLOW: That oral agreement is confirmed in writing which 
you have already seen. 

THE WITNESS: It isn’t generally required to formulate such agree¬ 
ment in writing between brokers. 

BY MR. EARNEST: 

Q. My question is, did you confirm it in writing? A. No, sir; 
other than in one instance — 

Q. Is the agreement between you and the defendant C. H. Hille- 

geist Company evidenced by a writing of any kind? A. Yes, sir. 

* * * * * * 


[Filed July 20, 1956] Washington, D. C., 

Monday, October 31, 1955 

Deposition of CHARLES H. HILLEGEIST * * * 

*♦*♦.** 

Tr 29 A. * * *. He [Mr. Snyder] told me that the contract provided 
for the purchasers to put up $90,000 in escrow and an optional arrange¬ 
ment whereby they would get an option for 30 days for $1, 500. 

BY MR. BERLOW: 

Q. Did he tell you that you would have to make some contribution 
toward that $1, 500? A. He didn’t tell me I had to, but he told me that 
the Spencer family would not accept $1, 500 and wanted $2, 500 and he 
would like me to put up $1,000, basing it on his statement that he had 
spent the thousand dollars or more up to that time in trying to make 
this deal on the Hurley-Wright Building. 

I declined to put up the thousand dollars. My first experience of 
that character. But he stated there was no question about the con¬ 
tract going through; they wouldn't put up $90,000 in the title company. 

I then agreed, however — I countered and stated that I would go — I 
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i 

i 

i 

would only obligate myself for $500. We went to — shall I proceed 
with this — j 

Q. Go ahead. A. — and tell you what happened, or do you want 
to question me? 

Tr 30 Q. No. Go ahead. Say what happened. A. We went to the 
office of Moore and Whalen where there was — had been prepared a 
letter written by the Alliance Realty Company in which they, the 
Alliance Realty Company, agreed to obligate itself for a thousand 

i 

dollars. I read the letter. There was nothing in there about the 
Hillegeist Company, and it all seemed strange to me, I am to agree 
to pay $500, yet I am not even mentioned in the agreement that Mr. 

Snyder had with — the Alliance Realty Company with the Spencer 
family. And so I wrote in the left-hand corner "C. H. Hillegeist 
Company, by Charles H. Hillegeist," dated it, ’’co-broker. fT 

We had nothing but a verbal agreement, Mr. Snyder and I. Mr. 
Snyder didn't ask me to sign a note or anything of the kind. Nor did I. 

The document said that it was the Alliance Realty Company that had in¬ 
duced, or words to that effect, persuaded the — I think I have a copy 
of it; I am not sure. 

Q. Here, I have. 

MR. EARNEST: That is attached as an exhibitjto the — 

THE WITNESS: But, at any rate, I actually —|Mr. Snyder didn't 

L 

demand that I sign any document that I would pay the $500, but I 

agreed that I would pay it and subsequently paid it. This is it (indicating). 

****** 

I 
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[EXHIBIT B] 


[Filed September 19, 1955] 

BAKERY AND CONFECTIONERY WORKERS’ 
INTERNATIONAL UNION OF AMERICA 

August 26, 1954 

Mr. Charles Hillegeist, 

3847 Calvert Street, 

Washington, D. C. 

Dear Mr. Hillegeist: 

This is to confirm our telephone conversation in reference to our 
retaining you at a fee of 3% of the purchase price of either developed or 
undeveloped first commercial real estate in Washington, D. C. to be 
used for an office building and headquarters for this organization. 

It is our understanding that the 3% will be the total commission 
or fee paid to you for the securing of this real estate, and that no other 
fee or fees will be included in the purchase price. 

Very truly yours, 

/s/ Curtis R. Sims 
General Secretary-Treasurer 
/s/ J. G. Cross 
President 


CRS ED 



! £x-7 

■»/*/*■*•.... 

Junt 1, 1954 


Mrs* Violet 8. Thoron 

Mrs* Louis# S* Cortesl 

Hon* Samuel Spencer 

c/o Hon* 8amuel Sponcer 

2000 Massachusetts At#*, V* W* 

Washington 6 # D* C* 


Bet Hurley-Wright Building* 


Osar Mesdames and Sirs 


In ri#v of th# following facts, 

(1) Th# und#rsigned AlllajSca teaalty Cdv haa induced 
you to #nt#r into an agreement with Mr* Hermans^* Cooper 
of lew York City for th# #ai^5S£^onT#yanc# o<N»he prop* 
•rty known as th# HUrley-VrtghfK&ilding for a total pried 
of *928,000.001 // U 


of *928,000*00) 

( 2 ) Th# sal# is i 
inf that in th# event A 
Herman E. Coop#r shall 

(3) Said optJjMs-] 
you to b# inad#cudt#T^ 


rject to an/option clausa provld* 
i option/it not exercised, said 
jKto jY *1,500.00) 

iCeN^Al^OO.OQ is considered by 


(4) The 
stantial monel 
aforesaid agr< 
rec#lT# in th< 
transferred; 


ider signed AJ 
*y interest \ 
lent, by real 
►vent the saj 


k ancV healty Co. has a sub* 
having you enter into the 
i of the commission it is to 
is consummated ana title 


the urorfsigned A^Ua&ue^ltealty Co* hereby agrees to pay 
to yw# in consideration of the execution of said agreement 
containing said option provision, the added sun of *1,000*00* 
Said ||1,000*00 is ]to be paid only in the event, however # 
thailthe option is not exercised and only under the same 
conditions as the/aforesaid payment of *1,500*00, which is 
to bOsbade by %ML Herman 2* Cooper in accordince with the 
terms a^theZ^peement, in th# event the optibn is not ex* 
ercixedr^-Pcyjlent of said $1,000*00 is to be made without 
demand directly to you in cash, or by certified cheek* 
within five days after June 30, 1954, or earlier termina¬ 
tion of the option* 


*1,000.00 is 
the option 1 
tions as the 
s/kade by sal 




Very truly yours, 
ALLlAliCE REALTT CO* 





BEST COPY AVAILABLE 

. 

from the original bound vo lu m e 



Alliance Realty Co 



H. HILLEGEIST 

PRESIDENT 


4 * 


IlLLEOEIST CO. 

kLTOM 


► 

Y 

i 

r 

\J ' 


TOW KM aUlLOINO 
I4TH AMO K STRICT,. N. W. 

st«*lim, »-i7»z 


ILLE^EIST 


Fy.gr 

'i'm =r<.. 


c.. 


JUN 1 S 'S4 

REALTORS 


BUSINESS AND 
RESIDENTIAL PROPERTIES 

INSURANCE 


Tower Buildino 
)*th and K Streets, N. W. 
WASHINGTON 8. D. C. 


1712 H STREET, 

I 

South aid* of H Street 

Frontage - 133 feet 

Area - 16,000 square feet 

Zoned - First Coranereial - 110 ft* height - I) 

l 

OPPOSITE - Tlie NFW 11 STORY MAI'-TICO OFFICE BUILDING B’-IMG FRECTFD, CUVRZG 
A LCOrta OF NEARLY 35,000 SCUAiF P.:.T. Ibis building will hare 
a throe level underground garage^ aocowexiatl ng approximately four 
hundred seres />»vW 

OPPOSITE • Ths MFW EDITORS BUILDINO, ooeupied by t!*e liplinger .ashington 
Agency, publishers of tlie Kipllnger Letter anil the Kipllnger 
magazine, "Changing Times". 


r. - THE LINCOLN NATIONAL BANK, which lias recently dou bled the size 
of its building. 

OPPOSITE - The NEK BULL!'.IT. of the BURROUGHS ADDIN0 MACHINE CJKDANI. 

OPrj;*ITi. - The recently remodelled BARONET BUILDING, 

It is immediately adjacent to the Metropolitan Club, a Club of 
prominent business and professional men and Govoxmkmt officials. 




There has been more NEW CONSTRUCTION of fine buildings in this 
block during the past two year? than in any other s e ct I o n of downtown w. 
ington, Tills area is improving daily. 

It is located blocks from the WHITE HOUSE, 


J 


Tids LLT, which has a frontage of 133 faat (more than twice the 
width of the Kipllnger Building) will a reran date an eleven (11) story building* 

The zoning permits a lot coverage of slightly less than 1001, 

As a means of comparison, it is interesting to note that this lot 
is larger than the lots on which the following buildings hive boon erecteds 


McSliain Building - Conn* U - 13,900 so, ft,) 
Kaiatico Building- Com, * 17th - lii,L57 so, ft,) 
Ring building - 10th L M - 15,1*50 sq, ft,) 
Kars Building - 7U-H*th St, - 11,601* sq, ft,) 
Colorado Building- lUth AG - 13,326 sq, ft,) 



1712 H STRrrT 
16,000 SQ.FT, 


Ths SHURErfAH BUILDING, 15th A H, is sUghtly larger - 16,1*93 sq. ft. 



COPY AVAILABLE 


from the origins! bound vnlimm 






CHARLES H. HILLEOEibT 

PRItlOINT 


STirlino 1752 


HILLegeIST 


REALTORS 


Tower Building 
14th and K Street*. N. W. 
WASHINGTON 3. O. C 


• URINES* ANO 
RESIDENTIAL PROPERTIES 

INSURANCE 


Pa* 2 m 

Bat 1712 H St., M.fc. 


AMAZING TRAMSPORTATIOM FAdLITIKT 


This am is served by a imjorltj of bus and atmi ear llnaa 
mllihlt to tha metropolitan public, lnalarilng express transportation 
to a lawhur of tha outlying subdivisions. 

Tbs Virginia bus linos trav erse K Street W; Lcli is just tao 
block:# north of this property. 

The Georgetown and Rosalyn Street ears travers* Feansylvania 
Avems, (one blo c k south) ba t w ea n Virginia and Anacostia. 

pBouwrr td aoTrus 


It is one bn If block frost tha Roger Snith Hotel 
It is it blocks frost tha Hay Adana Bouse 
It is 2f blocks from tha Lafayette Hotel 
It Is 3 blocks from the Carlton Hotel 
It is 3# bloc k s frost the Statler Hotel 
It is 3f blocks frost the Mayflower Hotel 

PRICE* $550,000*00 

Submitted by: 

C. H. HULTOEIST CGMPAMX 


riCUJTir* AQEHTS 

Lot 625, ImmsIIS tilly west of Lot 632, is available for purchase. 

Frontage - 2Z\ feet 

Aree - 2,371 square fast 

0mm r has not establislied price • 
believe can be purci*ased for about $90,000.00 


PRICK* 




[Filed May 8, 1956] 

MOTION OF DEFENDANT C. H. HILLEGEIST TO STRIKE 
PARAGRAPHS 8 AND 13 OF THE SECOND AMENDED 
COMPLAINT AND TO DISMISS ACTION AS TO HIM. 


Comes now the defendant, C. H. HiUegeist, by his attorneys of 
record, and moves the Court to order stricken Paragraphs 8 and 13 
of the Second Amended Complaint filed herein, and to dismiss the 
action as to him, and for grounds therefor shows: 

1. The allegations in Paragraph 8 and 13 of the Second Amended 
Complaint are immaterial and impertinent. 

2. The Second Amended Complaint fails to state a claim upon 
which relief can be granted as against this defendant. 

/s/ James Earnest _ 

/s/George R. Jacobi 
Attorneys for Defendant * * * 


[Filed May 8, 1956] 

MOTION OF DEFENDANT C. H. HILLEGEIST 
COMPANY FOR SUMMARY JUDGMENT 

Comes now the defendant C. H. HiUegeist Co.,! by its attorneys 
of record, and moves this Court for Summary Judgment in the above 
entitled cause, and for grounds therefor shows: 

1. The pleadings and depositions on fUe show tjhat there is no 
genuine issue as to any material fact. 

2. The aUeged oral co-broker or partnership Agreement, which 
constitutes the sole basis for a recovery by plaintiff, is invalid and 
unenforceable since it is required to be in writing under the Statute 

of Frauds. 

3. Defendant is entiUed to a judgment as a matter of law. 

/s/ James 1^. Earnest _ 

7s/ George R, Jacobi 
Attorneys for Defendant * * * 
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[Filed May 8, 1956] 

SUPPORTING AFFIDAVIT OF CHARLES H. HILLEGEIST 
DISTRICT OF COLUMBIA, ss: 

I, the undersigned Charles H. Hillegeist, being first duly sworn 
according to law, depose and say as follows: 

That I am President of the C. H. Hillegeist Company, named 
as party defendant in the above-entitled action. 

That during the period February 26, 1954, to and including 
February 26, 1955, the Bakery & Confectionery Workers 1 International 
Union of America acquired no real property in the District of Columbia. 

That said Union did acquire fee simple title to various real 
properties in the District of Columbia as follows: 

March 9, 1955: 

1601 K Street, N. W. 

1603 K Street, N. W. 

1609 K Street, N. W. 

1006 16th Street, N. W. 

June 23, 1955: 

1008 16th Street, N. W. 

July 29, 1955: 

1602 L Street, N. W. 

1612 L Street, N.W. 

1614 L .Street, N. W. 

February 17, 1956: * 

1621 K Street, N. W. 

/s/ Charles H. Hillegeist 

SUBSCRIBED and SWORN TO before me this 5th day of May, 1956. 

/s/ G. Russell Walker _ 

Notary Public, D.C. 



[Filed May 10, 1956] 

MOTION OF DEFENDANTS SIMS, CROSS AND 
COOPER FOR SUMMARY JUDGMENT 


Come now the defendants Sims, Cross and CoOper by their at- 
torneys and move this Court to enter summary judgment in the above 
captioned case, and for grounds therefor state: 

1. The pleadings and depositions on file show that there is no 
genuine issue as to any material fact. 

2. The alleged oral co-broker or partnership agreement, which 
constitutes the sole basis for a recovery by plaintiff, is invalid and un¬ 
enforceable since it is required to be in writing under the Statute of 
Frauds. 

3. Defendants are entitled to a judgment as a matter of law. 

i 

/s/ Edward Bennett Williams 


/s/ Edward T. Cheyfitz _ 

Attorneys for Defendants 
Sims, Cross and Cooper * * * 


[CERTIFICATE OF SERVICE] 


[Filed June 19, 1956] 

ORDER GRANTING SUMMARY JUDGMENT 

i 


This cause coming on to be heard at this term upon the Motion 
of defendant C. H. Hillegeist for an Order striking Paragraphs 8 and 
13 of the Second Amended Complaint and to dismiss the action as to 
him, the Motion of defendant C. H. Hillegeist Co. forj summary judg¬ 
ment, the Motion of defendants Curtis R. Sims, James G. Cross and 
Herman E. Cooper for summary judgment, the Memorandum of Points 
and Authorities of defendant C. H. Hillegeist in support of his Motion, 
the Memoranda of Points and Authorities of C. H. Hillegeist Co, in 
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support of its Motion, the Memorandum of Points and Authorities of 
defendants Curtis R. Sims, James G. Cross and Herman E. Cooper 
in support of their Motion, plaintiffs Memorandum of Points and 
Authorities in opposition thereto, the pleadings, the affidavit of de¬ 
fendant C. H. Hillegeist, the deposition of the plaintiff and the deposition 
of the defendant C. H. Hillegeist, and the admissions on file, and oral 
argument of counsel representing the respective parties; wherefore, 
upon consideration thereof, it is by the Court this 19th day of June, 

1956, 

47 ORDERED, that the Motion of defendant C. H. Hillegeist to 

strike Paragraphs 8 and 13 of the Second Amended Complaint be, the 
same hereby is, denied, without prejudice; and it is further 

ORDERED, that the Motion of defendant C. H. Hillegeist to 
dismiss the above-entitled action as to him be, and the same hereby 
is, granted; and it is further 

ORDERED, that the above-entitled action as to the defendant 
C. H. Hillegeist be, and the same hereby is, dismissed with prejudice; 
and it is further 

ORDERED, that the respective Motions for summary judgment 
of defendants C. H. Hillegeist Co. and Curtis R. Sims, James G. Cross 
and Herman E. Cooper be, and the same hereby are, granted; and it 
is further 

ORDERED, that defendants C. H. Hillegeist Co., Curtis R. Sims, 

James G. Cross and Herman E. Cooper, respectively, be, and they 

hereby are, awarded a judgment against the plaintiff Joseph Snyder, 

trading as Alliance Realty Co., with costs. 

/s/ Letts 
JUDGE 

SEEN: 

/s/ Ralph Beriow _ 

Attorney for Plaintiff 
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48 [Filed June 22, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 21st day of June, 1956, that the plain¬ 
tiff, Joseph Snyder hereby appeals to the United States; Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 19th day of June, 1956 in favor of the defendants, and each of them 
against said plaintiff. 

Ralph F. Berlow 
Attorney for Plaintiff j* * * 
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©ntteti States! Court of Appeals; 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,466 
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JOSEPH SNYDER, T/A 
ALLIANCE REALTY COMPANY, 
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and 

C. H. HTLLEGEIST CO., 
(a corporation), ET AL., 
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(i) 


APPELLEES’ STATEMENT 
OF QUESTIONS PRESENTED 

i 

i 

1. Whether an alleged oral agreement between two real estate 
brokers for division of commission arising from the pale of proper- 
ties to a certain Union, which applied: (i) "regardless of what property" 
was sold to the Union, whether it be one specific property, "or another, 

i 

or many others", (ii) during "any sale period", (iii) covering "anything" 
that they, or either of them "handled for and to, sold to" the Union, 

(iv) whether the properties were sold in the present br any time "in 

i 

the future", which contained no contingencies or delimitations, and 

i 

which oral agreement the asserting broker alleges, after a period 

. 

of more than two years after the making thereof, to be "now in full 
force and effect", is an agreement which is not to be jperformed within 
the space of one year from the making thereof within the purview of 
Sec. 12-302, D. C. Code, 1951 edition. 

i 

2. Whether two (2) "writings" containing only the name of "the 
party to be charged", which contain neither the subject matter, nor 
any of the terms and conditions of an alleged oral agreement required 
to be in writing under the Statute of Frauds are sufficient to take the 
case without the purview of Sec. 12-302, D. C. Code, 1951 edition. 

I 

i 

I 


(ii) 

INDEX 

Page 


COUNTERSTATEMENT OF CASE. 1 

SUMMARY OF ARGUMENT . 5 

ARGUMENT 


I. The alleged oral agreement as recited in Appellant’s Brief is wholly 
unsupported by the Record, was never before and never considered, 
much less decided by the District Court, and cannot now be considered 


on appeal .. 6 

II. The oral agreement as testified to by Appellant is clearly within the 
Statute of Frauds in that it is not to be performed within the space of 

one year from the making thereof .. 9 

m. There is no written memorandum or note of the alleged oral agree¬ 
ment so as to take it without the Statiffe of Frauds. 16 

CONCLUSION . 19 
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JOSEPH SNYDER, T/A 
ALLIANCE REALTY COMPANY, 
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v. 

i 

C. H. HILLEGEIST and 
C. H. HILLEGEIST CO., 

CURTIS R. SIMS 
JAMES G. CROSS and 
HERMAN E. COOPER, 

i 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 

i 

Appellees deem it expedient to make a Counterstatement of the 
Case conforming to the requirements of Par. 5(c) of Rule 17 to correct 

inaccuracies and omissions in Appellant's Statement of the Case. 

| 

On August 22, 1955, Appellant filed his original! Complaint (Breach 

■ 

of Contract) solely against Appellee C. H. Hillegeist Company, hereafter 
referred to as Company (JA 1), in which Appellant alleged an oral 
agreement with Company whereby they would act as co-brokers to 
effect the sale of one building, namely, the Hurley-Wright Building 
to the Bakery and Confectionery Workers' International Union of 
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America, hereafter referred to as Union. Par. 4 thereof provides, 
in material part, that: 

"The defendant [Company] informed the plaintiff 
[Appellant] that he had been employed by the owners 
of a building, known as the Hurley-Wright Building , 
to obtain a purchaser for them, and the plaintiff 
and defendant agreed to act as co-brokers to effect 
the sale of thaFbuilding to the union * * *." (emphasis 
added) (bracketed mate rial supplied. 

On October 19, 1955, Appellant’s deposition relative to the 
alleged Hurley-Wright oral agreement was taken (Tr 9). The undis¬ 
puted facts disclosed that, while the Union had an option to purchase 
that building, it never exercised the option. Accordingly, on December 7, 
1955, a summary judgment was granted to Company (Tr 20). Appellant 
did not appeal from that judgment, but elected to file an Amended 
Complaint, in Par. 5 of which he alleged an amended oral agreement 
which was entered into between him and Company in February, 1955 
(Tr. 27-30). This Amended Complaint was not brought to fruition 
in the District Court, and Appellant, on April 16, 1956, filed a Second 
Amended Complaint (JA 3-6), in Par. 5 of which he alleged a second 
amended oral agreement, which he says was entered into by him and 
Company in February, 1954 , ’Whereby they would act as co-brokers, 
or partners, in the sale of any building or building site to the Union". 

(JA 4) 

In Par. 12 of his Second Amended Complaint Appellant asserts an 
ex contractu action against Company (Breach of Contract), and alleges 
that he was initially "informed that the said Union did purchase various 
tracts of real estate in the District of Columbia" and that "since that 
time the Union has made various other purchases." (JA 5-6). Based 
upon the purchases of these "various tracts" and "various other pur¬ 
chases" by the Union, Appellant seeks recovery against Company under 
the terms of the oral agreement allegedly entered into by him and 

■ s’ • . • / 

Company. 
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In Par. 11 and 13 of his Second Amended Complaint, Appellant 
alleges liability on the part of the remaining Appellees herein for in¬ 
ducing the breach of the alleged oral agreement (JA 5). 

Also, in Par. 13, Appellant categorically alleges that the agree- 
ment "was during the entire period referred to * * * and is now in 

. . i 

full force and effect” , namely, February, 1954, to add including 
April 16, 1956, the date of the filing of the Second Amended Complaint 
(JA 3-6). 

On March 3, 1956, Appellant's deposition was taken relative to 
the Second Amended Complaint (Tr 31). He testified las to the nature 
and encompassment of the alleged oral agreement which was the sub¬ 
ject of the formal pleading filed by him on April 16, 1956, and the 
precise testimony of Appellant was that the oral agreement was: 

i 

"a verbal understanding that regardless of what 
property was ultimately sold to the Union, jwhether 
it be the Hurley-Wright Building or another, or 
many others , whether I located in the future the 
property or whether he located the property, it 
would be a 50-50 proposition", (JA 8) 

i 

i 

and that it covered 

"anything that we handled for and to, sold to" 
the Union (JA 11) (emphasis added). 

Appellant also unequivocally testified that there was 


"One basic agreement". (JA 11) 

And counsel for Appellant clearly buttressed th6 very testimony 
of Appellant, and sua sponte asserted that the allegedj oral agreement 

covered "any sale period" (JA 9); that it was "an agreement to sell 

•" 

any building to the Union"; and that it was an agreement "for the sale 
of any building to the Union." (JA 10). 
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No other oral agreement of any description or variation was ever 
testified to by Appellant or anyone else as regards the Second Amended 
Complaint (Record, passim) , and Appellant in the District Court based 
his claim solely on one definite, described oral agreement, which 
#as allegedly entered into on February 26, 1954 (JA 10, 11). 

During the entire period, February 26, 1954, to and including 
February 27, 1955, or during the space of one year immediately fol¬ 
lowing the making of the alleged oral agreement, the Union acquired 
no real property in the District of Columbia. Commencing, however, 
on March 9, 1955, and running to February 17, 1956, the Union acquired 
the following properties (JA 20): 

March 9, 1955: 


1601 K Street, 

N. 

W. 

1603 K Street, 

N. 

W. 

1609 K Street, 

N. 

w. 

1006 16th Street, 

N. W. 

June 23, 1955: 



2008 16th Street, 

N. W. 

July 29, 1955: 



1602 L Street, 

N. 

W. 

1612 L Street, 

N. 

W. 

1614 L Street, 

N. 

W. 

February 17, 1956: 



1621 K Street, 

N. 

W. 


Appellant neither submitted nor did he participate in the negotiations 
resulting in the sale of the above properties. They were all handled by 
Company and other brokers. 

All Appellees, with the exception of C. H. Hillegeist, who filed 
a Motion to Dismiss as to him, filed Motions for Summary Judgment, 

which, including the Motion to Dismiss, after oral argument had 

thereon, were granted by the District Court (JA 21). 
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Appellant raises two (2) points on appeal (Appellant's Brief p. 5, 
Statement of Points), namely, that (i) the contract Was one "which can 

be performed within one year", and (ii) M the documents which were 

I 

signed by the defendant contain all of the requisites! of a 'writing* under 
the Statute of Frauds." 

It is with these two (2) points, respectively, that we shall now 
turn our attention. 

i 

I 

I 

SUMMARY OF ARGUMENT 

I. In the court below Appellant fully testified as to the precise 
scope and nature of the alleged oral agreement between him and Com¬ 
pany, and was afforded every conceivable opportunity of amplifying it and 
expatiating thereon, and it is upon that definite, described oral agree¬ 
ment, which contained no contingencies or delimitations under which 

i 

he claimed recovery in the District Court. Now, on appeal, Appellant 
seeks to delimit, restrict and confine the encompa^sment of the very 
agreement to which he so unequivocally testified, afrd which his own 
counsel consistently re-affirmed. In effect, Appellant is presenting 
to this Court in his Brief a purported oral agreement which was never 
before and never considered, much less decided, by the District Court. 
Hence, it would appear that the appeal is moot, but] if this Court is to 
review the action, it must be reviewed upon the record as presented to the 
District Court upon which summary judgment was rendered. 

II. The alleged oral agreement as definitely (described and testi¬ 
fied to by Appellant that "regardless of what property was ultimately 
sold to the Union, whether it be the Hurley-Wright Building, or 
another, or many others" in the future and irrespective of whether 
Appellant or Company located the property, they would participate 

i 

in the commissions realized thereon on a 50-50 basis, and that it 
covered "anything that we handled for and to, sold to" the Union, 
and, as described by his counsel, as encompassing "any sale period", 

i 

i 

i 
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is clearly within the Statute of Frauds (Sec. 12-302, D. C. Code, 1951 
edition) in that it is "not to be performed within the space of one year 
from the making thereof. " The very Second Amended Complaint itself 
filed more than two years after the oral agreement was allegedly entered 
into conclusively buttresses the unenforceability of the alleged oral 
agreement, since Appellant therein alleges that the "agreement is now 
in full force and effect." 

m. The two writings advanced by Appellant to take the case 
without the Statute of Frauds, one dated June 1, 1954, and the other, 

June 16, 1954, do not express, in fact and law, any of the essential 
terms and conditions or subject matter of the alleged oral agreement, 
much less all of the elements of the alleged agreement. Since none 
of the necessary elements of a writing required by Sec. 12-302, D. C. 
Code, 1951 edition, can be supplied by parol, these "writings" fail 
utterly to meet the requirements of the Statute of Frauds. Since there 
is no enforceable contract, the question whether liability is incurred 
by inducing breach of a contract that fails to comply with the Statute 
of Frauds does not arise. 

ARGUMENT 

I. The alleged oral agreement as recited in Appellant's 
Brief is wholly unsupported by the Record, was never 
before and never considered, much less decided, by 
the District Court, and cannot now be considered on 
appeal. 


In Shafer v. Reo Motors, Inc. , 3rd Cir., 1953, 205 F. 2d 685, 
688, the Court held: 

"It is well settled that** * * the ruling [ on a 
motion for summary judgment] is to be made on the 
record the parties have actually presented * * *. * 
Madeirense Do Brasil S/A v. Stulman-Emrick 
Lumber Co., 2 Cir., 1945, 147 F. 2d 399, 405." 


And precisely what is the oral agreement "the parties have 
actually presented" in the District Court insofar as the Second 
Amended Complaint is concerned? That oral agreement, and 
that alone, comprises not only the cornerstone and foundation, but 

the very edifice itself which is determinative of the legal issue before 

| 

this Court. No oral agreement other than that testified to by Ap¬ 
pellant himself was "actually presented" to the District Court. Ap¬ 
pellants decisive testimony as to the "one basic agreement" was that 
on February 26, 1954, he entered into an alleged okal agreement with 
Company that "regardless of what property was ultimately sold to the 
Union, whether it be the Hurley-Wright Building, or another, or many 
others" in the future, irrespective of whether Appellant or Company 
located the properties, that they would participate in the commissions 
realized on a 50-50 basis (JA 8-11). It covered "anything that we 
handled for and to, sold to" the Union (JA 11). And as affirmatively 
stated by his counsel, the agreement covered "any sale period". The 
entire Record is eminently devoid of any other agreement entered into by 
and between Appellant and Company, and it is conspicuous by the "one 
basic agreement" so definitely described by Appellant (JA 11). There 
are no delimitations, no contingencies, no restrictive terms or condi¬ 
tions, no circumscriptions of any sort; it covered T !any sale period" 
"regardless of what property" was sold to the Uniop, whether it was one 
building "or another, or many others" whether sold in the present or 
future (JA 8-11). j 

Now, on appeal, Appellant affirmatively seeks to delimit, restrict 
and circumscribe the alleged oral agreement to encompass solely the 
obtaining of "a building or a site for the Union headquarters". Not 
only was such an alleged oral agreement never before the District 
Court, but the very testimony given by Appellant and supported by 
his counsel (JA 8-11) negates the very existence of such an oral 
agreement. Appellant's testimony as to the nature and extent of the oral 
agreement of February 26, 1954, is utterly inconsistent and incompatible 
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with the one now asserted before this Court, and in his Second Amended 
Complaint, Appellant brings action for commissions on the sales of 
’’various tracts of real estate in the District of Columbia” and on 
’’various other purchases” by the Union (JA 5-6). In fact, the very 
allegations of the Second Amended Complaint itself conclusively bear out 
the very testimony of Appellant himself. 

In Walters v. Chicago & North Western Railway Company , 7th 
Cir., 1954 , 216 F. 2d 332, 336, the Court held: 

”In reviewing the decision of the District Court 
we can look at only what was before it. Thomson 
v. Gaskill, 315 U.S. 442, 446, 62 S. Ct. 673, 86 
L. Ed. 915; Drake v. General Finance Corp. of 
Louisiana, 5 Cir., 119 F. 2d 588, 589. It has 
been specifically held that statements of fact in 
a brief that are not supported by the record may 
not be considered on appeal. Chesapeake & Ohio 
Ry. Co. v. Greenup County, Kentucky, 6 Cir., 

175 F. 2d 169, 171; Bono v. United States, 2 Cir., 

113 F. 2d 724, 725.” 

See also, Johnson v. United States , 38 App. D.C. 347; Ring Engineering 
Co. v. Otis Elevator Co. , 86 U.S. App. D.C. 411, 179 F. 2d 812; 
Palmer v. Reconstruction Finance Corp ., 2d Cir., 1947, 164 F. 2nd 
466, 468, cert. den. 344 U.S. 811, 68 S. Ct. 1016, 92 L. Ed. 1742. 

But assuming, despite the fact that Appellant is not here relying 
upon the alleged oral agreement ’’actually presented” by him to the 
District Court (in consequence of which the oral agreement here pre¬ 
sented was never before and never considered, much less decided by 
the District Court) that this Court is to review the action as ’’actually 
presented” to the court below, it is manifest that Appellant has in no 
wise attempted to argue that the oral agreement there presented is not 
required to be in writing under the provisions of Sec. 12-302, supra . 
Even a perfunctory examination of that alleged oral agreement clearly 
discloses that it is fully within the purview of Sec. 12-302, D.C. Code, 
supra , and that there exists no written memorandum or note faking it 


without the Statute. 
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l 

I 


II. The oral agreement as testified to by Appellant 
is clearly within the Statute of Frauds in that 
it is not to be performed within the space; of 
one year from the making thereof. 

i 

— 

The alleged oral agreement of February 26, 1954, has been fully 
set out in the Counterstatement of the Case, supra , j Its very terms, as 
testified to by Appellant, are clear, unequivocal and definite. It is 
patently clear that, under that oral agreement, divisions of commissions 
were to obtain irrespective of whether the Union purchased a property 
or properties the first year, the year second, or at any time in the 
future, from and after the date of the oral agreement (JA 8-11). Having 
provided a "client" so to speak, Appellant wanted toj be assured that in 
respect to any sales in the future to his "client" he would receive one- 
half of any and all commissions realized in the premises. 

In fact, Appellant, by his unequivocal testimony as to the encom¬ 
passing scope of the alleged oral agreement, and the Second Amended 

! 

Complaint itself left no doubt whatever in the mind of the court below 
that the oral agreement could not conceivably have been performed 
within the space of one year from the making thereof. 

The oral agreement is alleged to have been m^de on February 26, 
1954 (JA 11). Admittedly, there were no purchases of any properties 

i 

by the Union in the District of Columbia until after the lapse of one 
year following the making of the alleged oral agreement (Appellant’s 
Brief p. 6). During the period from March 9, 1955, j to February 17, 

1956, the Union made various purchases of properties in the District 

I 

of Columbia (JA 5,20). In Par. 13 of his Second Amended Complaint, filed 


more than two (2) years after the making of the alleged oral agreement. 
Appellant declared with no little degree of certitude that the oral agree¬ 
ment "was during the entire period referred to above| and is now in full 

force and effect." (JA 6). And so it will be next year, the year there- 
__________ . 

after, and a decade hence — "in full force and effect]" 
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Appellant without equivocation testified that the encompassment of 
the alleged oral agreement was T ’anything that we handled for and to, 
sold to" the Union (JA 11); and that it covered divisions of commissions 
of any and all properties ’’regardless of what property" was sold, 
whether it was one specific budding "or another or many others", whether 
the sales were in the present or "in the future". And his own counsel 
gave unstinting support and reaffirmation thereto and declare d sua sponte 
that the agreement covered ’’any sale period" (JA 9). 

It is superabundantly manifest that both in law and fact, according 
to the reasonable interpretation of its terms, the oral agreement so 
clearly testified to by Appellant "required that it should not be per¬ 
formed within one year.” 

In Street v. Maddux, Marshall, Moss and Mallorey, Inc. , 58 
App. D.C. 42, 44, 24 F. 2d 617, 619, the Court cites with approval 
Warner v. Tex. & Pac. Ry. , 164 U.S. 418, 434, 17 S. Ct. 147, 

153, 41 L.Ed. 495, where the Supreme Court said that the correct 
rule for determining whether or not a parol contract was within the 
Statute of Frauds is: 

" * whether the contract, according to the reasonable 
interpretation of its terms', required that it should 
not be performed within one year. ’ 


* * * 

"An agreement which is not to be performed within 
the space of a year from the making thereof means, 
under the statute of frauds, an agreement which 
appears from its terms to be incapable of performance 
within the year. * * * ’The very circumstances that 
the contract exceeds the year brings it within the 
statute. If it were not so, contracts for any number 
of years might be made by parol, provided they con¬ 
tained a defeasance which might come into operation 
before the end of the first year. * ” (emphasis added) 

In Cohen v. Bartgis Bros. Co. , 264 App. Div. 260, 35 N.Y.S. 
2d 206, affd 289 N.Y. 846, 47N.E. 445(1943), plaintiff had been 
engaged by defendant as a salesman. He alleged an oral contract 


whereby he was to receive a commission on ”. .. alf orders placed by 
Resolute Paper Products Corp., at any time, whether or not plaintiff 
was in defendant’s employ at the time of the placing! of such orders. ” 
The Court said in part: 

I 

”... the defendant agreed to pay commissions 
’upon all orders placed by Resolute Paper Products 
Corp., at any time, ... 

* * * 

’’The question presented for decision is whether 
it is a contract ’by its terms is not to be performed 
within one year from the making thereof.j* 

”We are mindful of the rule that contracts which 
admit of performance within a year, though unlikely 
to be thus performed, are not within the statute. 

* * * But the contract here is of a different charac¬ 
ter, for not only is it of indefinite duration but, 
by its terms an obligation is imposed on the defen¬ 
dant which continues so long as the defendant and 
Resolute Paper Products Corp. exist. Itj is true 
that if Resolute Paper Products Corp. should place 
no orders with the defendant within the year, no 
commissions would be earned, but the defendant’s 
contract would not thereby have been ’performed’ 
for it would then apply to any orders that knight be 
accepted in succeeding years. 2 Williston on Con¬ 
tracts, Rev. ed., Section 500. Unlike contracts 
which require the performance of a single act which 
may or may not be executed within a year, the con¬ 
tract here requires the defendant, for an unlimited" 
period of time, to pay commissions on orders ac- 
cepted from Resolute Paper Products Corp., and, 
therefore, is impossible of performance within a 
year. “ ~ 


”It is suggested that Resolute Paper products 
Corp. or the defendant might retire from business 
or dissolve within a year, in which event the con¬ 
tract would be impossible of further performance 
and thus would terminate. But ’termination is not 
performance, but rather the destruction of the 
contract * * * where there is no provision authorizing 
either or both of the parties to terminate as a matter 
of right.’ Blake v. Voigt, 134tf.Y. 69, 31N.E. 256, 
30 Am. St. Rep. 622. ” (Emphasis added) 
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And in Griffin v. Frank J. Guigan, Inc. , N.Y.L.J. Jan. 20, 
1944, p. 251, col. 5 (Sup. Ct. N.Y. Co.), defendant orally agreed 
to pay plaintiff 5% commission on the gross amount of any contracts 
defendant should thereafter obtain from the United States. The Court 
granted defendant's motion for judgment on the pleadings holding that 
the agreement was within the Statute of Frauds. 

In Sack v. Beasley , 282 App. Div. 153, 122 N.Y.S. 2d 174 (1953) 
wherein plaintiff "instituted this action upon an alleged oral agreement 
whereby he was to receive a commission equivalent to one-third of the 
profit for selling defendant's radio programs to sponsors", the Court 
ruled; 


"Accepting plaintiff's testimony as true, 
he proved an oral agreement with defendant 
to pay a continual weekly commission on pro¬ 
grams created by and belonging to defendant 
which he sold. * * * The only basis for the 
length of time the commission was to be paid 
was a claimed custom in the radio industry 
that it was to continue 'for so long as the 
show is on the air for that particular spon¬ 
sor.' The contract when made was thus un¬ 
limited in time; at no place did it contain 
any event which might cause it to be termi ¬ 
nated within the period of one year; and 
defendant's liability endured for a period 
beyond the year." (Emphasis added) 

In Angileri v. Vivanco , 139 N. Y.S. 2d 728 (1955), wherein "an 
agreement was entered into between plaintiffs and the moving defen¬ 
dants whereby plaintiffs became the moving defendant's managers in con¬ 
sideration of said defendant's promise to pay plaintiffs ten per cent of 
the gross earnings of the defendants received during the period from 
January 1948 through December 1948, or received at any time, through 
the introductions and/or contacts made by or through the plaintiffs' 
management during the period January 1948 through December 1948” 
the Court again ruled: 


"In determining whether a cqntract is within 
the prohibition of the Statute of Frauds because 
it is incapable of performance within a year, 
the deciding factor is the endurance of the 
defendants liability! (citing cases) In the 
case at hand, it is quite clear that the defen¬ 
dants' liability under the alleged oral agreement 
would continue for an indefinite periocTof time 
beyond the period of one year and included "no" 
event which might end the contractual relation ¬ 
ship of the parties within one year. " (emphasis 
added) 

Identical conclusions were reached by the Courts in the following 
cases: 

i 

I 

Fish Clearing House, Inc. v. Melchor, etc., 174 Wash. 539, 25 
P. 2d 381 (1933), wherein "the plaintiff's cause of ajction rests on an 
oral contract entered into about June 1, 1928, by wi^ich, it is alleged, 

l 

defendant agreed to pay plaintiff a commission of one cent a pound 
on all mild-cured salmon which defendant might thereafter purchase 
from the Nichiro Company." 


Hooke v. Petroleum Heat & Power Co., 65 N. 


involving an "oral agreement of employment under the terms of which 


Y.S. 2d 117 (1946), 


he was to receive commissions on all sales made to customers obtained 
by him 'as long as defendant continued to make such sales.' " 

O'Brien v. O'Neill , 271 App. Div. 647, 67 N.Y.S. 2d 227 (1947), 
wherein "plaintiff testified that his commissions for procuring customers 
for defendant's guard service were to continue to be; paid for as long as 
business relations continued between defendant and Customers." 

Mar toe ci v. Greater New York Brewery, Inc, j, 301 N.Y. 57, 92 
N.E. 2d 887 (1950), involving an alleged "oral agreement whereby, in 
consideration of the introduction of the defendant by plaintiff to P. 
Lorillard Company, defendant agreed 'to pay the plaintiff a commission 
of five (5%) per cent on all sales made by the defendant to P. Lorillard 
Company and paid for by them.' " In that case, the Court again specifi- 
cally held: 
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"Since, however, the terms of the contract are 
such that the relationship will continue beyond a 
year, it is within the statute, even though the 
continuing liability to which defendant is subject 
is merely a contingent one. The endurance of 
defendants liability is the deciding factor " The 
mere cessation of orders from P. Lorillard 
Company to defendant would not alter the con¬ 
tractual relationship between the parties; it 
would not constitute performance; plaintiff 
would still be in possession of his contractual 
right, though it may have no monetary value, 
immediately or ever." (emphasis added) 

There is a decided similarity between the alleged oral agreement 
held to be within the Statute of Frauds in the Martocci case, supra , 
and the case at bar; in the former, the oral agreement covered "sales 
made by the defendant to " the customer "and paid for by them ", and 
in the latter, the oral agreement covered "anything that we handled for 
and to, sold to my client . " (JA 11) 

In Goddard v. Gladstone , 146N.Y.S. 2d 890 (1955), a somewhat 
comparable case to the instant case involving an agreement "whereby 
broker and co-broker were to share equally in any brokerage com¬ 
missions or payments of any kind" with regards to certain corporate 
transactions, the Court ruled that: 

'The agreement provides for no contingenices 
capable of occurring within the stated time to termi¬ 
nate the obligation. The motion [for judgment on 
the pleadings] is granted accordingly." (bracketed 
material supplied). 

In Morris v. Callahan Can Machine Co. , 140 N.Y.S. 2d 248, aff'd 
146 N.Y.S. 2d 676 (1955), in an action by "an employee against his em¬ 
ployer upon an alleged contract whereby the employee was to receive 
commissions in addition to his regular salary upon business obtained 
from certain company", the Court stated: 
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"The plaintiff's right to commissions in those 
two cases [Cohen and Martocci, supra] was not de¬ 
pendent upon any act of the plaintiffs or the defen¬ 
dants, but was wholly dependent upon the act of a 
third party, the procured customer. Anyl time the 
customer placed an order which the defendants were 
in good faith bound to accept they had to pay the plain¬ 
tiffs the commission called for. If the customer did 
not place an order until more than a year after the 
contract was entered into the defendants would still 
be under a contractual obligation to pay the plaintiffs 
their commissions on any subsequent orders." 

(bracketed material supplied.) 

I 

To paraphrase the language in the Morris cas$, supra, Appellant's 

i 

right to commissions is not dependent upon any act or acts of Appellant 
or Company, but was wholly dependent upon the actSj of a third party, 
the Union. Any time the Union purchased any property or properties 
"in the future" from Company, Appellant became entitled, under the 
terms of the alleged oral agreement to receive one-half of the commis¬ 
sions realized. If the Union did not purchase any real estate until more 
than one year after the date of the making of the alleged oral agreement, 
which turned out to be the fact in this case, Company would be under a 

, i 

contractual obligation to pay Appellant one-half of the commissions 
realized on any and all subsequent sales in the future. There was 
nothing that either party could do within a year whereby the alleged 
oral agreement could or would be "performed within jthe space of one 
year from the making thereof." j 

i 

According to a reasonable interpretation of the terms of the alleged 

i 

oral agreement, as expressly testified to by Appellant, and as super¬ 
abundantly re-affirmed in his Second Amended Complaint and by sua 
sponte declarations and affirmations of his counsel, it is patent that the 
oral agreement required that it could "not be perforated within the space 
of one year." Consequently, the agreement was required to be in writ¬ 
ing. 
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HI. There is no written memorandum or note of the 
alleged oral agreement so as to take it without 
the Statute of Frauds. 


In directing the attention of this Court to two (2) "writings" one 

dated June 1, 1954, and the other June 16, 1954 (JA 15-18) Appellant 

says that "these writings either alone or taken together are sufficient 

to meet the requirements of a memorandum under the Statute of Frauds" 

(Appellant's Brief p. 7). And what are these requirements. In Blue- 

Valley Creamery Co . v. Consolidated Products Co ., 8th Cir., 1936, 

81 F. 2d 182, 187, the Court announced the general rule as follows: 

"The memorandum of the contract, to satisfy the 
* * * statute of frauds must be complete in and 
of itself and parol evidence cannot be admitted to 
piece out an incomplete writing and make it a 
complete instrument." (emphasis added.) 

See also Brownell v. Shehiro, 9th Cir., 1953, 206 F.2d 892, 894. 

Appellant, on pages 6 and 7 of his Brief, states that "both of these 
documents are signed by the party sought to be charged and describe the 
subject matter of the contract", and is apparently of the view that all 
the terms and conditions may be supplied "by parol evidence". 

It may be conceded for purposes of this Argument that the "docu¬ 
ments are signed by the party sought to be charged." But what about 
(i) the subject matter and (ii) the terms and conditions of the alleged 
oral agreement to which Appellant testified? Are they to be supplied 
"by parol evidence" as indicated on page 6 of Appellant's Brief? 

The first of the "writings" pertains solely to one specific building, 
the Hurley-Wright Building, which constituted the sole basis for the 
original Complaint. That building was never sold to nor acquired by the 
Union. Appellant urges upon this Court that this "writing" constitutes 
a memorandum or note of an agreement covering sales of "anything that 
we handled for and to, sold to my client". Not a single term or condition 
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of the alleged oral agreement, much less all of them, is contained in 
this "writing". It is an absolute non sequitur to argue that this writing 

I 

(JA 15) operates to take the case out of the Statute of {Frauds. 

The second of the "writings" thus relied upon by Appellant to take 
the case without the Statute consists of an unsigned carbon copy of a 
listing and a card initialed by "C. H. H. " This "writing" is solely a 
description of an unimproved lot, being premises 17|2 H Street, North¬ 
west. Again, as in the first "writing", there is a conspicuous absence 
of any term or condition of the purported oral agreement. This unim¬ 
proved property was never sold to nor acquired by the Union. 

Nowhere is there any writing to the effect that there would be a 
division of commissions on "anything that we handled for and to, sold to" 
the Union, "regardless of what property" was sold in the present or 

i 

future. 

In Sweeney v. Jacobsen , 103 F. Supp. 393, 39$, affirmed 92 U. S. 
App. D.C. 93, 202 F. 2d 461, cited and relied upon tiy Appellant, the 
Court specifically stated: 

"... necessary elements of a writing required by 
the statute of frauds may not be supplied by parol, 

Ochs v. Weil, 79 U.S. App. D.C. 84, 142^F.2d 
758." 

In the Ochs case, this Court stated that none of the elements of a 
written memorandum or note required by the Statute !of Frauds "can be 
supplied by parol testimony". See also Howell v. Elk Hill Butter Co. , 
(1923), 294 Fed. 539, 540; and for an exhaustive analysis of the Statute 
of Frauds and the parol evidence rule, Ellis v. Klaff , 96 Cal. App. 

471, 476-477, 216 P. 2d 15, 19. 

i 

Patently, there being no written "memorandum or note" as re¬ 
quired by Sec. 12-302, D.C. Code, supra , to take the oral agreement 
without the Statute of Frauds, it is clearly within the Statute, and as such 
is wholly unenforceable. 
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Consequently, no recovery can be had against Company. Neither 
could there be a recovery against the individual Appellees since there 
was no Interference with contract rights. As correctly stated by this 
Court in Rosenkoff v. Mariani, 93 U.S. App. D. C. Ill, 207 F. 2d 
449: 


”Since there was no enforceable contract, the 
question whether liability is incurred by inducing 
breach of a contract that fails to comply with the 
Statute of Frauds does not arise." 

In Bailey v. Banister, 10 Cir., 1952, 200 F. 2d 683, 685, the 
Court states in part: 

’The right to recover for the unlawful inter¬ 
ference with the performance of a contract pre¬ 
supposes the existence of a valid enforceable con¬ 
tract. Baruch v. Beech Aircraft Corp., 10 Cir., 

175 F.2d 1, certiorari denied, 338 U.S. 900, 70 
S. Ct. 251, 94 L. Ed. 554; Franhan Distributors, 

Inc. v. New York World’s Fair, 1939, Inc., 2 Cir., 

124 F. 2d 82, certiorari denied 316 U.S. 687 , 62 
S. Ct. 1277, 86 L. Ed. 1759; Meyer v. Washington 
Times Co., 64 App. D. C. 218, 76 F. 2d 988, certi¬ 
orari denied, 295 U.S. 734, 55 S. Ct. 646, 79 L. 

Ed. 1682; Harley & Lund Corp. v. Murray Rubber 
Co., 2 Cir., 31 F. 2d 932, certiorari denied 279 
U.S. 872, 49 S. Ct. 513, 73 L. Ed. 1007.” 

Accordingly, the District Court was manifestly correct in granting 
summary judgment for Appellees Company, Sims, Cross and Cooper, 
and in granting the motion of Appellee C. H. Hillegeist to dismiss the 
Complaint as to him. 


I 
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CONCLUSION 


It is respectfully submitted that the alleged oral agreement so 
unequivocally and definitely testified to by Appellant, which finds 
unqualified re-affirmation in the sua sponte declarations of his own 
counsel, is clearly within the Statute of Frauds, and that there is 
no written memorandum or note taking it without the Statute. Accord¬ 
ingly, the judgment of the District Court should be affirmed. 

j 

i 

Respectfully submitted, 

james m. Earnest 

GEORGE R. JACOBI 

1000 Woodward Building 
Washington 5, D. C. 

Attorneys for Appellees 
C.H. Hillegeist and 
C.H. Hillegeist Co. 

I 

I 

EDWARD BENNETT WILLIAMS 
EDWARD T. | CHEYFITZ 
AGNES A. NEILL 

1000 Hill building 
Washington 6, D. C. 

Attorneys for Appellees 
Curtis R. Sims, James G. Cross 
and Herman . Cooper. 
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ARGUMENT j 

• . . I 

It appears from the briefs filed herein by the appellant and appel¬ 
lee that the principal question presented by this appeal is: 

What were the terms of the oral contract between the plaintiff, 

i 

Snyder, and the defendant, Hillegeist? 

■ 

^ . 

The plaintiffs claim has always been that the parties agreed that they 
would share equally in the commissions received from the sale of a 


building or building site to be used as the headquarters of a labor union. 

It is apparent from the record in this case that this was the agreement. 

This is made clear by the Second Amended Complaint (J.A. 3). 

In Paragraph 4, it is stated: 

’’The plaintiff was employed ... to act as their 
agent (the union’s) in the purchase of a building or 
building site ...” 

In Paragraph 5 it is stated: 

”. . . and thereafter an agreement was entered 
into by and between the plaintiff and defendant, C. H. 

Hillegeist Co., whereby they would act as co-brokers, 
or partners, in the sale of said building or building 
site to the union . . . the above agreement provided 
that the commission obtained for rendering said ser¬ 
vices and obtaining any such building or building site 
would be divided equally between defendant, C. H. 

Hillegeist Co. and the plaintiff. ” 

In Paragraph 11 it is stated: 

’’Prior to August 26, 1954, the union, acting 
by and through the defendants, Cross, Sims and 
Cooper, entered into an oral agreement with the 
defendant, C. H. Hillegeist, employing him as its 
sole agent to effect the purchase of the building or 
building site referred to above, which agreement 
was confirmed in a writing dated August 26, 1954. ” 

This agreement of August 26, 1954 (J.A. 14) states: 

’’Dear Mr. Hillegeist: This is to confirm our 
telephone conversation in reference to our retain¬ 
ing you at a fee of 3% of the purchase price of either 
developed or undeveloped first commercial real es¬ 
tate in Washington, D. C. to be used for an office 
building and headquarters for this organization . ” 

The testimony of the plaintiff in which he describes this agreement 

(J.A. 8) stated: 

’’and after speaking at greath length of my needs 
for the client we had an understanding, a verbal 
understanding, that regardless of what property 
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was ultimately sold to the union, whether it be 
the Hurley-Wright Building or another, or many 
others, whether I located in the future the property 
or whether he located the property , it would be a 
fifty-fifty proposition as is the general understand¬ 
ing between brokers in the real estate practice." 


He further testified (J.A. 11): 

M I then went into my requirements for my client . . . 
type of property ...” 


(All underscoring supplied.) 

It is perfectly clear from the above that this contract referred to 
the purchase by the union of a single building or building site to be used 
for its headquarters. This contract did not contemplate the purchase 
of properties to be used for any other purpose and certainly not all of 
the real estate which the union would ever purchase in the District of 
Columbia. It is immaterial that various tracts were assembled into 

I 

one single site and that this process encompassed a period in excess 
of a year. It is also immaterial that the agreement cbvered the sale 
of any building which the parties might sell to the Union for this pur¬ 
pose and that the agreement did not require that it bejperformed within 
one year. 


Under this provision of the Statute of Frauds the only material 

consideration is whether the contract could be performed within one year. 

In Warner v. Tex. & Pac. Ry ., 164 U.S. 418, 434, }7 S. Ct. 147, 153, 

41 L. ed 495, cited in the brief of the appellee, the Supreme Court 

stated the rule negatively as being: 

"Whether the contract according to the reasonable 
interpretation of its terms required that it should not 
be performed within one year." 


i 
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This contract, according to any interpretation of its terms, did 
not require that it should not be performed within one year. Within 
one year a building or building site suitable for Union headquarters, 
could have been purchased. 

Respectfully submitted, 

WILLIAM T. HANNAN 
JOSEPH F. CASTIELLO 
RALPH F. BERLOW 
KENTD. THORUP 

637 Woodward Building 
Washington 5, D. C. 

Attorneys for Appellant 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,466 


JOSEPH SNYDER, T/A 
ALLIANCE REALTY COMPANY, 

Appellant 

v. 

C. H. HILLEGEIST and 
C. H. HILLEGEIST CO., 

CURTIS R. SIMS, 

JAMES G. CROSS, and 
HERMAN E. COOPER, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order granting the motions for summary 
judgment of the defendants, C. H. Hillegeist Company, Curtis R. Sims, 
James G. Cross, and Herman E. Cooper, and fro^n an order granting 
the motion to dismiss and to strike of the defendant, C. H. Hillegeist. 

j 

The orders of the Court granting the appellees 1 mdtions was entered 

i 

on June 19, 1956, and this appeal was noted on the 21st of June, 1956. 
The jurisdiction of the District Court was based upon Section 306, Title 
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11 of the 1951 Edition of the District of Columbia Code, and the juris¬ 
diction of this Court is based upon Section 1291, Title 28 of the United 
States Code. 


STATEMENT OF THE CASE 

The plaintiff is a licensed real estate broker in the District of 
Columbia using the trade name Alliance Realty Company. In September 
of 1953, he was employed by the defendant, Cooper, acting as the Gen¬ 
eral Counsel of the Bakery and Confectionery Worker's International 
Union of America, (hereinafter referred to as the Union) as agent to 
obtain a building or building site to be used for the headquarters of 
the Union (J. A. 3). 

In February of 1954 the plaintiff discussed with the defendant, 

C. H. Hillegeist, also a licensed broker, the requirements of the 
Union (J.A. 8). The defendant, Hillegeist, was the controlling stock¬ 
holder and President of the defendant, C. H. Hillegeist Co., a licensed 
broker. It was agreed at the time of this conversation, that the plaintiff 
and the defendant, C. H. Hillegeist Company would together attempt to 
obtain a building or a site for the Union headquarters and would equally 
divide any commissions received from such a sale in accordance with 
the practice and custom amongst real estate brokers in the District of 
Columbia (J.A. 8, 11). 

On May 31, 1954, Cooper signed, as purchaser for the Union, an 
option agreement for the sale of a building. The option extended to June 
30, 1954. The consideration for the giving of the option was $2500.00 
of which $500.00 was paid by the plaintiff, $500.00 by the defendant 
Hillegeist, and $1500.00 by Cooper. Hillegeist delivered the $500.00 
to the plaintiff (J.A. 4, 13). 

On June 1, 1954, the plaintiff delivered a letter to the sellers 
of the Hurley-Wright Building relating to the option. This letter was 
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signed by the plaintiff and by "C.H. Hillegeist Co., by Chas. H. Hille- 

i 

geist, Pres." Under this signature appeared the description "Co-Broker 
with Alliance Realty Co." No purchase was ever effected under this 
option agreement (J. A. 15). 

On June 15, 1954, the defendant Hillegeist mailed to the plaintiff 
a letter containing a detailed description of another building site. In¬ 
cluded with the letter was the defendant's business card and a note in 

i 

which stated 

M Joe: This data may help. ” (J. A. 17) 

On August 26, 1954, the defendants, Cross and Sims, as officers of 
the Union wrote to Hillegeist as follows: "This is to confirm our tele- 
phone conve r sat ion in reference to our retaining yoC at a fee of 3% of 

i 

the purchase price of either developed or undeveloped first commercial 
real estate in Washington, D. C., to be used for an cjffice building and 
headquarters for this organization. M No notification was ever given to 
ttie plaintiff of the termination of his co-broker relationship with the 
defendant Hillegeist or of Hillegeist's employment by the Union (J. A. 14). 

i 

I 

On March 9, 1955, the Union acquired title to [various parcels of 

acted as agent 

for the Union in these transactions and received the agreed commission 
(J.A. 20). | 

The plaintiff made a demand upon the defendant Hillegeist for an 
accounting for the commissions received from the shies to the Union. 

This demand was ignored (J.A. 6). 

On August 22, 1955 the plaintiff filed a complaint naming the C. H. 
Hillegeist Company, defendant (J. A. 6). 

Thereafter, the plaintiff, with the consent of all parties, filed a 
Second Amended Complaint. No answer to either the Amended or second 
Amended complaint was filed by the defendants, C.H. Hillegeist or 


land in the District of Columbia. The defendant Hillegeist 


the defendant's handwriting, bearing his initialed signature 



4 


C. H. Hillegeist Co. The defendants Sims, Cross and Cooper did 
answer but the answer did not contain the defense of the Statute of 
Frauds (J.A. 7). All of the defendants with the exception of C. H. 
Hillegeist then filed motions for summary judgment wherein they re¬ 
lied upon the defense of the Statute of Frauds (J.A. 19, 21). C. H. 
Hillegeist filed a motion to Strike and Dismiss also relying upon the 
Statute of Frauds (J.A. 19). The sole contention of the defendants was 
that the oral contract to share commissions was unenforceable since it 
was oral and not capable of performance within one year. 

On June 19, 1956, all of the motions were granted (Letts, J.) 
(J.A. 21). No opinion either written or oral was rendered by the Court. 
On the 21st of June, 1956, the plaintiff filed his Notice of Appeal (J.A. 
23). 


STATUTE INVOLVED 

District of Columbia Code, 1951 Edition, Title 12, Chapter 3, 
Statute of Frauds, Section 302, Actions to charge executors or others 
to answer for debt or default of another. 

No action shall be brought * * * upon any agree¬ 
ment that is not to be performed within the space of one 
year from the making thereof, unless the agreement upon 
which such action shall be brought, or some memoran¬ 
dum or note thereof, shall be in writing, which need not 
state the consideration, and signed by the party to be 
charged therewith or some other person thereunto by 
him lawfully authorized. (Mar. 3, 1901, 31 Stat. 1367, 
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FEDERAL RULE OF CIVIL PROCEDURE INVOLVED 

i 

Rule 56. Summary Judgment. 

b. For Defending Party . A party against wljom a claim, counter¬ 
claim, or cross-claim is asserted or a declaratory judgment is sought 
may, at any time, move with or without supporting affidavits for a sum¬ 
mary judgment in his favor as to all or any part thereof. 

c. Motion and Proceedings Thereon. * * * The judgment sought 
shall be rendered forthwith if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show tliat there is no genu¬ 
ine issue as to any material fact and that the moving party is entitled 

j 

to a judgment as a matter of law. * * * 

STATEMENT OF POINTS 

i 

I. The Contract Between The Plaintiff And T^ie Defendant To 

Share The Commissions From The Sale Of Real Estate To Be Used 
As A Headquarters For A National Labor Union Is A Contract Which 
Can Be Performed Within One Year. j 

II. The Documents Which Were Signed By The Defendant Contain 
All Of The Requisites Of A ,r Writing M Under The Statute of Frauds. 

SUMMARY OF ARGUMENT 

i 

The Statute of Frauds requires that a contract which cannot be 
performed within one year be in writing. This applies solely to contracts 
which cannot possibly be performed within a year and not to those which 
may, under certain circumstances, not be performed within a year. 

The contract which is here sued upon was capable of performance within 
one year. 

If this contract is not one which can be performed within a year, 
there are two memoranda which either taken together or separately 
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meet the requirement of a writing. Both of these documents are signed 
by the party sought to be charged and describe the subject matter of 
the contract. Whatever indefiniteness there is in these documents 
can be eliminated either by a consideration of the usage of the real 
estate business or by parol evidence. 

ARGUMENT 

I. THE CONTRACT BETWEEN THE PLAINTIFF AND THE 
DEFENDANT TO SHARE THE COMMISSIONS FROM THE 
SALE OF REAL ESTATE TO BE USED AS A HEADQUARTERS 
FOR A NATIONAL LABOR UNION IS A CONTRACT WHICH 
CAN BE PERFORMED WITHIN ONE YEAR. 

It is clear both from the deposition of the plaintiff and the com¬ 
plaints that the agreement between the plaintiff and the defendant was 
that they would equally share in any commissions received from the 
sale of a building or building site to be used by a labor union as its 
national headquarters. Therefore, it was entirely possible that the 
Union could at any time purchase a single building or a single site to be 
used for this purpose. Admittedly, the acquisition by the Union of 
several adjacent parcels did not take place until more than a year after 
the oral agreement. This is of no legal consequence. As stated in 
American Law Institute, Restatement of Contracts (1932) Vol. 1, Sec¬ 
tion 198, comment (b) at Page 262: 

"The words 1 cannot be fully performed T must be 
taken literally. The fact that performance within a 
year is highly improbable or not expected by the 
parties does not bring a contract within the Statute." 

This has always been the law in the District of Columbia. Campbell v. 
Rawlings, 52 App. D. C. 37, 280 F. 1311, wherein the Court stated: 
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M But while plaintiffs contract with the defen¬ 
dant was in parole, the option might have been 
exercised within a year and the statute therefore 
does not apply. M 


n. THE DOCUMENTS WHICH WERE SIGNED BY THE DEFEN¬ 
DANT CONTAIN ALL OF THE REQUISITES OF A "WRITING" 
UNDER THE STATUTE OF FRAUDS. 

Exhibit 7 (J.A. 14) bears the signature of the defendant, C. H. 

i 

Hillegeist, and he is referred to as "Co-broker with Alliance Realty 
Co. Tt , the Alliance Realty Co. being the plaintiff's trade name. Exhibit 

I 

8 (J.A. 17) is a group of three documents. It refers to property located 

i 

at 1712 TT K M Street, N. W., Washington, D. C. and attached thereto is 
the business card of the defendant, bearing in writing the inscription 
"Joe: This data may help”, and the initials of the defendant Tt C.H. H. " 


These writings either alone or taken together are sufficient to 
meet the requirements of a memorandum under the Statute of Frauds. 

i 

It is well established in this jurisdiction that the memorandum may 
consist of any kind of writing and that there are no technical require¬ 
ments of form or language. 

Lenman v. Jones, 222 U.S. 51, 56 L. Ed. 89, 

32^upreme Court 18. 

Colonial Ice Cream Co. v. Southland Ice Utility 
Corp ., 60 App. D. C. 320, 53 F. 2d 9^3. 

Sweeney v. Jacobsen, 103 F. Supp. 393, Affirmed 
9STJ.S. App. D.C. 65. 

I 

The documents referred to state with reasonable certainty the names 
of the parties to the contract, and the subject matter of the contract which 
is the division of the brokerage commission upon the sale of real estate. 

i 

Insofar as the precise division is concerned, as appears in the deposi- 

i 

tion of the plaintiff, it is well accepted in the real estate business that 
there would be an equal division. The usage of the business may be 
taken into account in determining whether or not the memorandum meets 
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the requirements. American Law Institute, Restatement of Contracts 
(1932), Vol. 1, Sec. 207, see Illustration 4 and Comment thereon. 

A memorandum under the statute may also consist of several 
writings. American Law Institute, Restatement of Contracts (1932), 
Vol. 1, Sec. 208. Here we have two which bear the signature of the 
defendant. Taken together they clearly indicate that the plaintiff and 
the defendant had agreed to offer properties to be purchased by Cooper, 
acting on behalf of the Union. As stated in Colonial Ice Cream Co . v. 
Southland Ice Utility Corp .: 

" ’There is no mystery about the statute of 
frauds r , and the subject matter of the contract 
may, as between the parties thereto, be identified 
by parol as well as where it is land as where it is 
personal property." 

Thus, if an examination of the documents leaves any questions 
to the subject matter of this contract, it can be resolved by the testi¬ 
mony of the parties. 


CONCLUSION 

This is a contract which can be performed within a year and thus 
is not barred by the Statute of Frauds. Even if this contract is inter¬ 
preted as one which cannot be performed in a year, there are writings 
signed by the defendant who is the party sought to be charged which meet 
the requirements of a memorandum under the Statute of Frauds. 

Respectfully submitted, 

William T. Hannan 
Joseph F. Castiello 
Ralph F. Berlow 
KentD. Thorup 

637 Woodward Building 
Washington 5, D. C. 

Attorneys for Appellant 
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COMPLAINT 

1. This Court has jurisdiction because the amount in controversy 
is in excess of Three Thousand Dollars ($3, 000). 

i 

2. Both the plaintiff and defendant are licensed real estate brokers 
in the District of Columbia, and have been so throughout the period re- 
ferred to below. 

3. In October of 1953 the Plaintiff was employed by a certain 
labor union to obtain for them a suitable building, or real estate, in 
the City of Washington, D. C. In accordance with said employment the 
plaintiff undertook to obtain such a building and discussed said employ¬ 
ment with the defendant. 
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4. The defendant informed the plaintiff that he had been employed 
by the owners of a building, known as the Hurley-Wright Building, to 
obtain a purchaser for them, and the plaintiff and the defendant agreed 
to act as co-brokers to affect the sale of that building to the union, which 
agreement between plaintiff and defendant was incorporated in a writing 
dated June 1,1954. 

5. During the time that this agreement existed between the plain¬ 
tiff and defendant the said defendant did undertake, in violation of said 
agreement, to induce the said union to purchase other real estate in 
the City of Washington. In the course of conversation with the officials 
of said union, the defendant did knowingly make false and untrue state¬ 
ments of the plaintiff with the result that the union failed to purchase the 

Hurley-Wright Building. 

6. On or about March 11, 1955 the said union did purchase various 
tracts of real estate in the City of Washington, and the defendant acted 
as the agent for the owners of said real estate and obtained a commission 
for said sale. 

WHEREFORE, the plaintiff prays judgment agains the defendant 
in the sum of Twenty-Five Thousand Dollars ($25, 000.00). 

HANNAN & CASTIELLO 

By: Ralph F. Beriow 

Attorney for the Plaintiff * * * 

JURY DEMAND 

Plaintiff demands a trial by jury of the issues herein. 


For the Plaintiff 
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35 [Filed April 16, 1956] 

JOSEPH SNYDER, ) 

T/A Alliance Realty Co. ) 

Plaintiff, ) 

v. ) Civil Action No.! 3691-55 

C. H. HILLEGEIST and \ 

C. H. HILLEGEIST CO. I 

(a corporation) j 

CURTIS R. SIMS, ) 

JAMES G. CROSS and ) 

HERMAN E. COOPER, ) 

Defendants. ) 

SECOND AMENDED COMPLAINT 

1. This Court has jurisdiction because the amount in controversy 
is in excess of Three Thousand Dollars ($3,000. 00). 

2. The plaintiff and the defendants, C. H. Hillegeist and C. H. 
Hillegeist Co. are licensed real estate brokers in the [District of Colum¬ 
bia and were so licensed throughout the period referred to below. The 

i 

defendant C. H. Hillegeist acted below on his own behalf and as Presi¬ 
dent of the C. H. Hillegeist Co. 

3. The defendants, James G. Cross, Curtis R. Sims and Herman 
E. Cooper are the President, Secretary and General Counsel respective¬ 
ly, of the Bakery and Confectionery Workers* International Union of 
America, a labor organization, and occupied said offices throughout the 
period referred to below. 

4. In October of 1953 the plaintiff was employed by the Bakery and 

Confectionery Workers* International Union of America, hereinafter 
referred to as the Union, acting by and through their (general Counsel, 
the defendant Herman E. Cooper, to act as their agent in the purchase 
of a building or building site in the District of Columbia. In accordance 
with the said employment, the plaintiff performed valuable services for 
the Union, said services being performed commencing with October, 
1953. ! 

5. In February, 1954 the plaintiff discussed said employment 
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with the defendant, C. H. Hillegeist Co., who was acting by and through 
its president, the defendant, C. H. Hillegeist, and thereafter an agree¬ 
ment was entered into by and between the plaintiff and defendant, C. H. 
i Hillegeist Co. whereby they would act as co-brokers, or partners, 

36 in the sale of said building or building site to the Union, which 

agreement is evidenced by various writings. In accordance with this 
agreement, the plaintiff submitted to the Union, through its General 
Counsel, the defendant, Herman E. Cooper, several buildings and 
building sites which were submitted to him by the defendant, Hillegeist. 
The above agreement provided that the commission obtained for 
rendering said services and obtaining any such building or building 
site would be divided equally between the defendant, C. H. Hillegeist 
Co., and the plaintiff. 

6. On the 31st day of May, 1954 an option agreement was entered 
into by and between the defendant, Herman E. Cooper and the owners 
of a building known as the Hurley-Wright Building, which agreement 
provided for the sale of the said building to Herman E. Cooper, acting 
on behalf of the Union, for a purchase price of $928, 000.00, and further 
provided that the defendant, Herman E. Cooper, would have an option 
to purchase said building for a period to and including June 30, 1954; 

The said option was given in consideration of the payment to the owners 
of the building of the sum of $2500.00, of which $500.00 was paid by 

the plaintiff, $500.00 was paid by the defendant, Hillegeist, and $1500.00 
was paid by Herman E. Cooper, acting as aforesaid. 

7. On June 22, 1954 the defendants, Cross and Sims, in the 
course of their inspecting the Hurley-Wright Building met and talked 
with the defendant, Hillegeist and were informed as to the agreement 
between the defendant, C. H. Hillegeist Co., and the plaintiff, and 
were then and there aware that the plaintiff and the defendant, C. H. 
Hillegeist Co., were acting as co-brokers and partners. 

8. On June 22, 1954 or thereafter the defendant, Hillegeist, 
did make various statements to the defendants, Cross, Sims and 
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Cooper, about the said Hurley-Wright Building, and jabout the character, 
reputation and ability of the plaintiff, which statements were known by 
the defendant Hillegeist to be false and untrue, and With the intention 
and result of causing the Union not to purchase the Hurley-Wright 
Building. 

9. On June 28, 1954 the plaintiff was informed that the Union 
was unwilling to purchase the Hurley-Wright Building, and the said 

i 

Union requested a return of the $90, 000.00 which they had deposited 
in the District of Columbia to be applied upon said purchase price and 
the consideration for the option referred to above was declared for- 
37 feited. 

10. Thereafter the plaintiff had various communications with 
the defendants as to other buildings and building rites to be offered to 
the Union, and at no time did the defendants inform tjie plaintiff of 

any change in the co-broker or partnership agreement existing between 
them, or of the termination of his employment by the union. 

11. Prior to August 26, 1954, the Union, acting by and through 
the defendants, Cross, Sims and Cooper, entered into an oral agree¬ 
ment with the defendant, C. H. Hillegeist, employing him as its 
sole agent to effect the purchase of the building or building site re¬ 
ferred to above, which agreement was confirmed in a writing dated 

August 26, 1954 and signed by the defendant, Sims, as Secretary of 

i 

the Union, and which further provided that the defendant, Hillegeist, 
was to receive three per cent (3%) of the salesprice of any properties 
purchased by the Union; that the defendants, Sims, Cross and Cooper, 
did intentionally and knowingly induce the defendants,! C. H. Hillegeist 

i 

and the C. H. Hillegeist Co. to breach the co-brokerl or partnership 
agreement with the plaintiff. 

i 

12. On or about March 11, 1954 the plaintiff Was informed that 
the said Union did purchase various tracts of real estate in the District 
of Columbia for an agreed purchase price of approximately One Million 
Two Hundred Twenty-Five Thousand Dollars ($1, 225J 000.00), and since 
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that time the Union has made various other purchases and in accordance 
with the agreement between the defendant, C. H. Hillegeist and the 
Union, there has been paid to C. H. Hillegeist various sums as com¬ 
missions, but the defendants, and each of them, have refused to 
inform the plaintiff as to the commissions received and to pay to the 
plaintiff any portions thereof in breach of the co-broker or partnership 
agreement which has never been lawfully terminated or dissolved. 

13. The co-broker or partnership agreement between the plaintiff 
and the defendant C. H. Hillegeist Co. was during the entire period 
referred to above and is now in full force and effect. The defendant 

C. H. Hillegeist did intentionally and knowingly induce the defendant 
C. H. Hillegeist Co. to breach its co-broker or partnership agreement 
with the Plaintiff. 

14. Upon information and belief, plaintiff alleges that the com¬ 
missions received or to be received by the said C. H. Hillegeist Co. 
are approximately Fifty Thousand Dollars ($50, 000.00). 

WHEREFORE, the Plaintiff prays judgment against the defendants, 
38 and each of them, in the sum of Twenty-Five Thousand Dollars 

($25,000.00), or in the alternative the plaintiff prays for an accounting 
and judgment in such amount as may be disclosed to be due to him by 
said accounting. 

HANNAN & CASTEELLO 

By : Ralph F. Berlow 

Attorney for Plaintiff * * * 

JURY DEMAND 

Plaintiff demands a trial by jury of the issues herein. 

For the Plaintiff 


[CERTIFICATE OF SERVICE] 
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[Filed March 30, 1956] 

33 ANSWER OF DEFENDANTS SIMS, CRdSS 

AND COOPER 


i 

Come now the defendants by their attorneys and for answer to the 
complaint filed herein say: 


1. The complaint fails to state a cause of action upon which re¬ 
lief can be granted against these defendants. 

2. The defendants Cross, Sims and Cooper admit that they are 
the President, Secretary and General Counsel, respectively, of the 
Bakery & Confectionery Workers* International Unioi| of America and that 
they occupied these offices throughout the period referred to in the 
complaint herein. These defendants further admit that plaintiff attempted 
to find within the District of Columbia a suitable building or building 

site for the Bakery and Confectionery Workers* International Union of 
America, a labor organization, and that at one time the Hurley-Wright 
Building in the District of Columbia was under consideration for purchase 
by the Bakery and Confectionery Workers* International Union of 
America. These defendants aver that the aforesaid building was not in 


fact purchased by the aforementioned union and that in fact no building 
or building site suitable for the union was located by Iplaintiff. 

3. These defendants deny each and every other allegation of the 

complaint not herein specifically mentioned and deny further that they 

are in any way indebted to the plaintiff. 

/s/ Edward Bennett Williams 

/s/ Edward L. Cheyfitz 

Attorneys for Defendants 
Sims, Cross and Cooper 
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Tr 17 


Tr 18 


EXCERPTS FROM TRANSCRIPT OF DEPOSITIONS 

[Filed March 22, 1956] 

Washington, D. C., 

Saturday, March 3, 1956. 

Deposition of JOSEPH SNYDER, * * * 

****** 

BY MR. EARNEST 

Q. What discussion did you have on that day with Mr. Charles H. 
Hillegeist about your employment by the Union — what was the dis¬ 
cussion ? A. I stated to Mr. 1 Hillegeist that I had a client represented 
by an attorney in New York City seeking a building similar to the 
property that Mr. Prentice advised me he or the Hillegeist Company 
had listed for sale. 

Q. That was the Hurley-Wright Building? A. That was the 

Hurley-Wright Building. 

Q. Yes. A. Mr. Hillegeist stated he would be happy to cooperate 
with us on the property. 

Upon my inquiry to Mr. Hillegeist as to his having a bona fide 
listing of the property for sale, he advised me that he did have the 
property listed properly; gave me some basic information; and after 
speaking at great length of my needs for the client, we had an under¬ 
standing, a verbal understanding, that regardless of what property 
was ultimately sold to the Union, whether it be the Hurley-Wright 
Building or another, or many others, whether I located in the future 
the property, or whether he located the property, it would be a 50-50 
proposition, as is the general understanding between brokers, in the 
real estate practice. 

Q. In your original complaint that you filed in court, you alleged, 
did you not, that your agreement with the Hillegeist Company was for 
the sale of the Hurley-Wright Building; is that correct? 

MR. BERLOW: Let's look at the complaint. He asked you the 
question. 


BY MR. EARNEST: 

Q. Do you recall what you alleged in your original complaint 
which was filed? A. I will have to check that. 

Tr 19 MR. EARNEST: Look at paragraph four of your amended com¬ 
plaint, Mr. Snyder — the original complaint. 

MR. BERLOW: The complaint speaks for itself, I think. Para- 

i 

graph 4 says what it says. 

BY MR. EARNEST: 

Q. Do I read it correctly, Mr. Snyder — paragraph 4 — in that 
you allege therein that you informed C. H. Hillegeist Company — 
rather C. H. Hillege Company informed you, that! they had been 
employed by the owners of the building known as Hurley-Wright Building 
to obtain a purchaser for them, and plaintiff and defendant agreed to 
act as co-brokers to effect a sale of that building to the Union ? 

Do I read paragraph 4 of your original complaint correctly, sir? 

A. Yes. 

I 

Q. But now you say that that was not the agreement but you had 
a different agreement; is that right — whereby you would cooperate to 
sell any property or any site to the Union; is that your present testi¬ 
mony? 

MR. BERLOW: That is an argumentative question. I instruct 

i 

him — what we say now is that we had this agreement and in addition 
there was another agreement covering any sale period. 

BY MR. EARNEST: 

I 

Q. When were these agreements reached, Mr. Snyder? 

Tr 20 First, the agreement with respect to the sale of the Hurley-Wright 
Building, and then the expanded agreement whereby you were to co¬ 
operate in the sale of any building or building site to the Union — when 
were these agreements reached? 

MR. BERLOW: I object to the question because it is argumentative 
and loaded and it is not an accurate statement of fact by any means. 

MR. EARNEST: Can you answer the question? 

MR. BERLOW: I instruct him not to answer. 
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BY MR. EARNEST: 

Q. Mr. Snyder, when did you have an agreement with the C. H. 
Hillegeist Company with respect to the sale of the Hurley-Wright 
Building — when did you make that agreement, sir ? A. On February 
26th. 

Q. And when did you enter into an oral agreement with him with 
respect to the sale of buildings or building sites other than the Hurley- 
Wright Building? 

Can you answer the question? 

MR. BERLOW: He has answered the question. 

Let me talk to him to see if he understands the question. 

MR. EARNEST: Do you understand the question, Mr. Snyder ? 

MR. BERLOW: That question was answered, he entered into an 
Tr 21 agreement with Mr. Hillegeist for the sale of any building to 
the Union. 

MR. EARNEST: My question is when, sir. 

THE WITNESS: February 26th, at a me ting — the original 
meeting with Mr. Hillegeist at 2:00 p. m., extended over a period of 
approximately one and a half hours. 

BY MR. EARNEST: 

Q. So that these two agreements were made by you on one and 
the same date; is that your testimony ? 

MR. BERLOW: The larger includes the smaller, doesn’t it? 

MR. EARNEST: I don’t know. You said there were two agree¬ 
ments. 

MR BERLOW: You said that. 

MR. EARNEST: These two agreements were entered into on one 
and the same day, is that right, on February 26th? 

MR. BERLOW: An agreement to sell any building to the Union 
necessarily includes the Hurley-Wright Building, which is the building 
which was to be sold to the Union. 

MR. EARNEST: Can you answer the question? 
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MR. BERLOW: What was the question? 

MR. EARNEST: I think he would understand if you would stop 
interrupting. 

MR. BERLOW: I think he would understand if the questions 
weren’t so argumentative. 

Tr 22 BY MR. EARNEST: 

Q. Do you understand the question? A. Yes, sir. There was 
just one agreement. 

Q. There was one agreement? A. One basic agreement, that I 
stated. 

Q. Then, will you tell me specifically — what did you say to 
Mr. Charles H. Hillegeist at this meeting on February 26, 1953? 

A. 1954, sir. 

Q. 1954; what did he say and what did you say^ What did Mr. 
Hillegeist say? Give me the substance of his conversation? 

MR. BERLOW: Give him what you recall as yqu best recall it. 

THE WITNESS: Mr. Earnest, I feel that I have stated that once 
before. However, I will say again that it was our original meeting, 
and there was the usual amount of getting acquainted with each other, 
after the introduction by Jim Prentice. 

Q. Yes. A. I then went into my requirements for my client — 
type of property. 

Q. Iam coming to the agreement. You have iold us about that. 

i 

I want to know specifically what Mr. Hillegeist said about the working 
arrangement that the two of you would have; what diet he say? A. It 
Tr 23 was a mutual understanding, sir. 

Q. Not a mutual understanding. I want to knolw in so far as you 
can recall it, what Mr. Hillegeist said the working arrangement would 
be between the two of you ? A. That he would be happy to cooperate 

i 

with me on a 50-50 basis on anything that we handled for and to, sold 
to my client. 

Q. What did you say, sir? A. I was quite agreeable to that ar¬ 
rangement. 
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Q. Did you thereafter confirm that oral agreement in writing ? 

A. No, sir. 

Q. You did not? A. No, sir. 

MR. BERLOW: That oral agreement is confirmed in writing which 
you have already seen. 

THE WITNESS: It isn’t generally required to formulate such agree 
ment in writing between brokers. 

BY MR. EARNEST: 

Q. My question is, did you confirm it in writing? A. No, sir; 
other than in one instance — 

Q. Is the agreement between you and the defendant C. H. Hille- 

geist Company evidenced by a writing of any kind ? A. Yes, sir. 
****** 


[Filed July 20, 1956] Washington, D. C., 

Monday, October 31, 1955 

Deposition of CHARLES H. HILLEGEIST * * * 

****** 

Tr 29 A. * * *. He [Mr. Snyder] told me that the contract provided 
for the purchasers to put up $90,000 in escrow and an optional arrange¬ 
ment whereby they would get an option for 30 days for $1, 500. 

BY MR. BERLOW: 

Q. Did he tell you that you would have to make some contribution 
toward that $1, 500? A. He didn’t tell me I had to, but he told me that 
the Spencer family would not accept $1, 500 and wanted $2, 500 and he 
would like me to put up $1, 000, basing it on his statement that he had 
spent the thousand dollars or more up to that time in trying to make 
this deal on the Hurley-Wright Building. 

I declined to put up the thousand dollars. My first experience of 
that character. But he stated there was no question about the con¬ 
tract going through; they wouldn’t put up $90,000 in the title company. 

I then agreed, however — I countered and stated that I would go — I 



I 

i 

I 

I 

13 

would only obligate myself for $500. We went to — shall I proceed 
with this — | 

Q. Go ahead. A. — and tell you what happened, or do you want 
to question me? 

Tr 30 Q. No. Go ahead. Say what happened. A. We went to the 
office of Moore and Whalen where there was — had been prepared a 
letter written by the Alliance Realty Company in which they, the 
Alliance Realty Company, agreed to obligate itself for a thousand 
dollars. I read the letter. There was nothing in there about the 

I 

Hillegeist Company, and it all seemed strange to me, I am to agree 

to pay $500, yet I am not even mentioned in the agreement that Mr. 

i 

Snyder had with — the Alliance Realty Company witi the Spencer 
family. And so I wrote in the left-hand comer "C. H. Hillegeist 
Company, by Charles H. Hillegeist," dated it, "co-broker." 

We had nothing but a verbal agreement, Mr. ^nyder and I. Mr. 
Snyder didn’t ask me to sign a note or anything of th^ kind. Nor did I. 

The document said that it was the Alliance Realty Company that had in¬ 
duced, or words to that effect, persuaded the — I think I have a copy 
of it; I am not sure. 

Q. Here, I have. 

MR. EARNEST: That is attached as an exhibii to the — 

THE WITNESS: But, at any rate, I actually — Mr. Snyder didn’t 
demand that I sign any document that I would pay the $500, but I 
agreed that I would pay it and subsequently paid it. This is it (indicating). 
* * * * ! * * 


i 

i 
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[EXHIBIT B] 


[Filed September 19, 1955] 

BAKERY AND CONFECTIONERY WORKERS 1 
INTERNATIONAL UNION OF AMERICA 

August 26, 1954 


Mr. Charles Hillegeist, 

3847 Calvert Street, 

Washington, D. C. 

Dear Mr. Hillegeist: 

This is to confirm our telephone conversation in reference to our 
retaining you at a fee of 3% of the purchase price of either developed or 
undeveloped first commercial real estate in Washington, D. C. to be 
used for an office building and headquarters for this organization. 

It is our understanding that the 3% will be the total commission 
or fee paid to you for the securing of this real estate, and that no other 
fee or fees will be included in the purchase price. 

Very truly yours, 

/s/ Curtis R. Sims 

i General Secretary-Treasurer 

/s/ J. G. Cross 

CHS ED President 


BEST COPY AVAILABLE; 


Ire m ttn original bound volume 


I 


If*-? 

tyV* 4 '^. 

June 1, 1954 


Mrs* Tiolet S* Thoron 

Mrs* Louis# S. Cort#sl 

Hon* Samuel Sp#ne#r 

e/o Hon* Samuel Sp#nc#r 

2000 Massachusetts Av#*, X* W* 

Washington 6, D* C* 


Res Hurley-Wrikht Building* 


D#ar Mesdames and Sirs 


In view of th# following facte, nameJ 


(1) Th# und#rslgn#d Alliajfc#. Realty. ,Q 
you to «nt#r Into an agreement with Mr* Her 
of I#v fork City for th# sal^gIgr^onY#y*nc 
•rty known as th# Hurley-Vrtsh?aulding fo 
of #928,000*00) // \ ] 


Realty Cdw has Indue#d 
Mr* Hermans!* Cooper 
onroyanc# u^th# prop* 
ldlng for a total prle# 


(2) Th# sale Is i 
Ing that In th# eY#nt A 
Herman £. Cooper shall 

(3) Said opt^oa-1 
you to b# lnad#cudt#rf~i 


gect to an/optlon clause provid- 
i option/l4 not exercised, said 
|Kto $1,500*00) 

oeNs f<($l,500*00 Is considered by 


(4) The 
stantial monal 
aforesaid agr< 
recelY# In th< 
transferred) 


id#r signed A 
*y Interest 
lent, by r#a 
rrent th# sa 


LancVRealty Co* has a sub* 
having you entar Into th# 
i of the commission It Is to 
Is consummated ana title 


th# u 
to yd 
conta 
Sell 
that \ 
conai 
to b# 
terms 


[defsigned Ali£a2fiS^#alty Co* her#by agrees to pay 
£ In consideration of th# execution of said agreement 
nlng said obtlon provision, th# added sun of $1,000*00* 
$1,000*00 is ]to b# paid only In the event, however, 
the option Is lnot exercised and only under the sam# 
tions as the/Aforesaid payment of $1,500*00, which Is 
shade by spAg Herman Z* Cooper in accordance with th# 
b^thelaweenent, in the event the option Is not ex* 


4 , 




erolmed* Pa yment of said $1,000*00 Is to be made without 
d#mand directly to you in cash, or by certified cheek, 
within five days after June 30, 1954, or earlier terming* 
tlon of the option* 








Very truly your*, 
ALLlAECE REALTY CO. 
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[EXHIBIT B] 


BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL UNION OF AMERICA 

August 26, 1954 

Mr. Charles Hillegeist, 

3847 Calvert Street, 

Washington, D. C. 

Dear Mr. Hillegeist: 

This is to confirm our telephone conversation in reference to our 
retaining you at a fee of 3% of the purchase price of either developed or 
undeveloped first commercial real estate in Washington, D. C. to be 

i 

used for an office building and headquarters for this organization. 

It is our understanding that the 3% will be the total commission 
or fee paid to you for the securing of this real estate, and that no other 
fee or fees will be included in the purchase price. 

Very truly yours, 

/s/ Curtis R. Sims 
General Secretary-Treasurer 
/s/ J. G. Cross 
President 


CRS ED 


txw 

Jun. 1, 1994 


Mrs. Ylolet S. Thoron 

Mrs. Louis# S. Cortesl 

Hon. Samuel Spencer 

e/o Hon. Samuel Spsnosr 

2000 Massachusetts Ave., I. W* 

Washington 6, D. C. 


Res Hurley-Vrikht Building, 


Dear Mt•dames and Sirs 


In risv of ths following facts, muaelw 

( 1 ) Ths undsrsignsd Allla jfce Realty Cd^ 
yon to sntsr into an agreement with Mr. Herm* 
of lav York City for ths sal^^a^onrsyancs 
srty known as ths HUrley-Vrighibh^dlng for 
of #928,000.00 1 // ) ) 


has inducsd 
KB. Coopsr 
H^the prop* 
l total prie# 


(2) Ths sals is i 
inf that in ths event A 
Herman £. Cooper shall 

(3) Said optpMk ri 
you to bs inadscpAjtsrj - 1 


gset to an/optlon clause provid- 
i option/Is not exercised, said 
[Kto *6/ $l f 500.00i 

*ce Ss of\$l,500.00 is considered by 


(4) The 
stantial monel 
aforesaid agr< 
receive in th< 
transferred! 


ider signed k) 
% j interest j 
lent, by real 
rrent the saj 


►anc#/Realty Co. has a sub* 
having you enter into the 
i of the oommlsdlon it is to 
is consummated ana title 


the luidefslgned a^iiififie^Mealty Co. hereby agrees to pay 
to yfy/ $ in consideration of the execution ofIsald agreement 
containing said oVtlon provision, the added 4u& of $1,000.00# 
Said [$1,000.00 islto be paid only in the evex^t, however, 
that vthe option is loot exercised and only under the sane 
conditions as the/aforesaid payment of $1,500.00, which is 
to bemads by spiff Herman 2. Cooper in accordance with the 
terms o^thaZ^peesient, in the event the option is not ex* 
ercixed/^Peytfent of said $1,000.00 is to be made without 
demand directly to you in cash, or by certified cheek, 
within five days after June 30, 1954, or earlier terming* 
tlon of the option. 


"1 


a 


<* 




Vc-ry truly yours, 
ALHAiCE hLlLTi CO. 





BEST COPY AVAILABLE 


from the original bound volume 


BEST COPY AVAILABLE 




Hill^eisT 


REALTOR* 

TOWER BUILDINO 
WASHINGTON 8. O. C. 
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Mr* Joseph Snyder, 
Alliance Realty Co*, 
1424 K street N.W., 
Washington D.C*. 





H. HILLEGEIST 

PRESIDENT 


TOW CM aUlLDIMO 


.LEO El ST CO. 
iltons 


N. W. 
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•Tim.it*, 9-17*1 




ILLegeisT 


CO. 

JUS 1 S *i>4 

REALTORS 


BUSINESS AND 
RESIDENTIAL PI 


IOPERTIES 


II 


INCE 


Tower Buildino 
|*tm and K Streets, N. w. 
WASHINGTON 9. D. C. 


1712 H STREET, NORTHWEST 

South aids of H Street 
Frontage - 133 feet 
Area - 16,060 square feet 

Zoned - First Commercial - 110 ft* height - D 

OPPOSITE - The MEW 11 STORT rtAI'.TICO OFFICE BUILDINO B ING FRFGTFD, COV 'KBC 
A LCfffTjR-A OF HEARLT 35,000 SCUA iE FT.r.T. This building will hare 
a tliroe level underground garage aocoarodatlng approximately four 
hundred seres $*** 6*^* 

OPPOSITE - The MW EDITORS BUILDINO, oocupied by t!«e Kipllnger aakington 
Agency, publishers of the Kipllnger Letter ami the Kipllnger 
"Changing 


OPPOSITE. - THE LINCOLN NATIONAL BANK, which lias recently doubled the size 
of its building, | 

OPPOSITE - The WOi BU ILr-INR of the BURROUGHS ADDING MACHINl\ COKrANI. 

OPPOSITE - The recently remodelled iiARONKI BUILDUP, 

It is immediately adjacent to the Metropolitan Club, a Club of 
prominent business and professional sen and Government officials. 

There has been more MEW CONSTRUCTION of fine buildings in this 
block during the past two year? than in any other section of downtown Wash¬ 
ington, Tills area la improving daily* 

I 

It la located 2$ blocks from the VRITF HOUSE, j 




\ 

j 


Tills LCT, which lias a frontage of 133 fc«t (more than twice the 
width of the Kipllnger Building) will accommodate an eleven (11) story bui ld i n g* b 

The toning permits a lot coverage of slightly {Less than 100«* 


As a means of comparison, it is Interesting to note that this lot 
Is larger than the lots on which the following buildings have boon erected* 


McShain Building - Conn* A K - 13,900 so* ft*) 
Malatico Building- Com* A 17tb - liipU57 so, ft*) 
Ring Building - 18th AM - 15,1*50 sq* ft,) 
Kaes Building - 7U-»lUth St, - 11,601* sq* ft*) 
Colorado Building- li*th AG - 13,328 sq* ft.) 


to 

V 1 


1712 H street 
16*080 SQ.FT* 


cr\ 


The SHuREHAH BUILDING, 15th A H, is slightly larger - 16,1*93 sq* ft* 


<L 





Cl 


H. HILLEOtlbT 


BUSINESS AND 


SNSSIOSNT 


HilliJgeisT 


REALTORS 


RESIDENTIAL KROPinTId 4 

INSURANCE 


STERLING 1752 


Tower Building 
14th and K Streets. N. W. 
WASHINGTON 5. O. C 


Pift 2. 

Ret 1712 H St., N.fc. 


AMAZING TRANSPORTATION FACILITIES 


Ibio is served ly at rmjorltj of bus And street cat lines 

av ailabl e to the metropolitan public, lngl«Hin £ oppress transportation 
to ft number of the outlying subdivisions. 

Tbs Virginia bus lines traverse f. Street W:ich is just two 
block# north of this property. 

The Georgetown and Hosslyn Street cars traverse Pennsylvania 
Avene, (one b l oc k nuth) between Virginia end Aaaoostls, 

PROXIMITY TO HOTfXS 

It is on e ha lf block from the Roger Smith Hotel 
It 1# it blocks from the Hey Adame House 
It is 2f blocks from the Lafayette Hotel 
It 1# 3 blocks from the Carlton Hotel 
It is 31 blocks from the Statler Hotel 
It is 3* blocks from the Mayflower Hotel 

PRICE* *550,000,00 

Submitted by: 

C. H. HILLFORIST COMPANY 


rxcurnr AGENTS 

Lot 825, immediately west of Lot 632, is available for purchase. 

Frontage - 22 J feet 

Area - 2,371 square feet 

PRICE t Owner has not establislied price • 

believe can be purc!*ased for about *90,000,00 




BEST COPY AVAILABLE 

I 

from iha original bound voluma 
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[Filed May 8, 1956] 
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PARAGRAPHS 8 AND 13 OF THE SECOND AMENDED 
COMPLAINT AND TO DISMISS ACTION AS TO HIM. 


T 


Comes now the defendant, C. H. Hillegeist, % his attorneys of 

i 

record, and moves the Court to order stricken Paragraphs 8 and 13 
of the Second Amended Complaint filed herein, and to dismiss the 
action as to him, and for grounds therefor shows: | 

1. The allegations in Paragraph 8 and 13 of the Second Amended 
Complaint are immaterial and impertinent. 

2. The Second Amended Complaint fails to state a claim upon 
which relief can be granted as against this defendant 

/s/ James M. Earnest _ 

/s/ George R. Jacobi _ 

Attorneys for Defendant * * * 


[Filed May 8, 1956] 

MOTION OF DEFENDANT C. H. HILLEGEIST 
COMPANY FOR SUMMARY JUDGMENT 


Comes now the defendant C. H. Hillegeist Co., by its attorneys 
of record, and moves this Court for Summary Judgment in the above 
entitled cause, and for grounds therefor shows: 

1. The pleadings and depositions on file show|that there is no 
genuine issue as to any material fact. 

2. The alleged oral co-broker or partnership agreement, which 
constitutes the sole basis for a recovery by plaintiff,| is invalid and 
unenforceable since it is required to be in writing under the Statute 

of Frauds. j 

3. Defendant is entitled to a judgment as a matter of law. 

/s/ James Earnest _ 

/s/ George R. Jacobi 


Attorneys for Defendant * * * 


[Filed May 8, 1956] 

SUPPORTING AFFIDAVIT OF CHARLES H. HILLEGEIST 
DISTRICT OF COLUMBIA, ss: 

I, the undersigned Charles H. Hillegeist, being first duly sworn 
according to law, depose and say as follows: 

That I am President of the C. H. Hillegeist Company, named 
as party defendant in the above-entitled action. 

That during the period February 26, 1954, to and including 
February 26, 1955, the Bakery & Confectionery Workers’ International 
Union of America acquired no real property in the District of Columbia. 

That said Union did acquire fee simple title to various real 
properties in the District of Columbia as follows: 

March 9, 1955: 

1601 K Street, N. W. 

1603 K Street, N. W. 

1609 K Street, N. W. 

1006 16th Street, N. W. 

June 23, 1955: 

1008 16th Street, N. W. 

July 29, 1955: 

1602 L Street, N. W. 

1612 L Street, N.W. 

1614 L.Street, N.W. 

February 17, 1956: * 

1621 K Street, N. W. 

/s/ Charles H. Hillegeist 

SUBSCRIBED and SWORN TO before me this 5th day of May, 1956. 

i /s/ G. Russell Walker _ 

Notary Public, D.C. 


[Filed May 10, 1956] 


MOTION OF DEFENDANTS SIMS, CROSS AND 
COOPER FOR SUMMARY JUDGMENT 

Come now the defendants Sims, Cross and Cooper by their at¬ 
torneys and move this Court to enter summary judgment in the above 
captioned case, and for grounds therefor state: 

1. The pleadings and depositions on file show that there is no 
genuine issue as to any material fact. 

2. The alleged oral co-broker or partnership agreement, which 

i 

constitutes the sole basis for a recovery by plaintiff, is invalid and un¬ 
enforceable since it is required to be in writing under the Statute of 
Frauds. 

3. Defendants are entitled to a judgment as si matter of law. 

/s/ Edward Bennett Williams 

i 

/s/ Edward T. Cheyfitz _ 

Attorneys for Defendants 
Sims, Cross and Cooper * * * 

[CERTIFICATE OF SERVICE] j 


[Filed June 19, 1956] 

ORDER GRANTING SUMMARY JUDGMENT 

This cause coming on to be heard at this terir^ upon the Motion 
of defendant C. H. Hillegeist for an Order striking ^Paragraphs 8 and 
13 of the Second Amended Complaint and to dismiss the action as to 
him, the Motion of defendant C. H. Hillegeist Co. f^r summary judg- 
ment, the Motion of defendants Curtis R. Sims, Janies G. Cross and 
Herman E. Cooper for summary judgment, the Memorandum of Points 
and Authorities of defendant C. H. Hillegeist in support of his Motion, 
the Memoranda of Points and Authorities of C. H. Hillegeist Co, in 



22 


47 


support of its Motion, the Memorandum of Points and Authorities of 
defendants Curtis R. Sims, James G. Cross and Herman E. Cooper 
in support of their Motion, plaintiff’s Memorandum of Points and 
Authorities in opposition thereto, the pleadings, the affidavit of de¬ 
fendant C. H. Hillegeist, the deposition of the plaintiff and the deposition 
of the defendant C. H. Hillegeist, and the admissions on file, and oral 
argument of counsel representing the respective parties; wherefore, 
upon consideration thereof, it is by the Court this 19th day of June, 

1956, 

ORDERED, that the Motion of defendant C. H. Hillegeist to 
strike Paragraphs 8 and 13 of the Second Amended Complaint be, the 
same hereby is, denied, without prejudice; and it is further 

ORDERED, that the Motion of defendant C. H. Hillegeist to 
dismiss the above-entitled action as to him be, and the same hereby 
is, granted; and it is further 

ORDERED, that the above-entitled action as to the defendant 
C. H. Hillegeist be, and the same hereby is, dismissed with prejudice; 
and it is further 

ORDERED, that the respective Motions for summary judgment 
of defendants C. H. Hillegeist Co. and Curtis R. Sims, James G. Cross 
and Herman E. Cooper be, and the same hereby are, granted; and it 
is further 

ORDERED, that defendants C. H. Hillegeist Co., Curtis R. Sims, 

James G. Cross and Herman E. Cooper, respectively, be, and they 

hereby are, awarded a judgment against the plaintiff Joseph Snyder, 

trading as Alliance Realty Co., with costs. 

/s/ Letts 
JUDGE 


SEEN: 

/s/ Ralph Berlow 


Attorney for Plaintiff 


[Filed June 22, 1956] 


NOTICE OF APPEAL 

Notice is hereby given this 21st day of June, 1956, that the plain¬ 
tiff, Joseph Snyder hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 19th day of June, 1956 in favor of the defendants] and each of them 
against said plaintiff. 

Ralph F. Berlow 
Attorney for Plaintiff * * * 


BRIEF FOR APPELLEES 


fHmteto £tate* Court of Appeal* 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,466 


JOSEPH SNYDER, T/A 
ALLIANCE REALTY COMPANY, 

Appellant 


v. 

C. H. HILLEGEIST 
and 

C. H. HILLEGEIST CO., 

(a corporation), ET AL., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 



THE DISTRICT OF COLUMBIA 


JA MES M . EARNEST 
GEORGE R. JACOBI 
1000 Woodward Building 
Washington 5, D. C. 
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C. H. HILLEGEIST CO. 


EDWARD BENNETT WILLIAMS 
EDWA RD T . CHEYFITZ 
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CURTIS R. SIMS, JAMES G. CROSS 
and HERMAN E. COOPER. 


Robert I. Thiel, Printer 
Washington, D. C. 
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APPELLEES’ STATEMENT 
OF QUESTIONS PRESENTED 



1. Whether an alleged oral agreement between two real estate 
brokers for division of commission arising from the bale of proper¬ 
ties to a certain Union, which applied: (i) "regardless of what property" 
was sold to the Union, whether it be one specific property, "or another, 
or many others", (ii) during "any sale period", (iii) covering "anything" 
that they, or either of them "handled for and to, soldj to" the Union, 

i 

(iv) whether the properties were sold in the present c^r any time "in 

i 

the future", which contained no contingencies or delimitations, and 
which oral agreement the asserting broker alleges, after a period 
of more than two years after the making thereof, to be "now in full 
force and effect", is an agreement which is not to be performed within 


the space of one year from the making thereof within the purview of 
Sec. 12-302, D. C. Code, 1951 edition. 


2. Whether two (2) "writings" containing only the name of "the 
party to be charged", which contain neither the subject matter, nor 
any of the terms and conditions of an alleged oral agreement required 
to be in writing under the Statute of Frauds are sufficient to take the 
case without the purview of Sec. 12-302, D. C. Code^ 1951 edition. 



(ii) 

INDEX 

Page 

COUNTERSTATEMENT OF CASE. 1 

SUMMARY OF ARGUMENT 5 

ARGUMENT 

I. The alleged oral agreement as recited in Appellant's Brief is wholly 
unsupported by the Record, was never before and never considered, 
much less decided by the District Court, and cannot now be considered 

on appeal. 6 

II. The oral agreement as testified to by Appellant is clearly within the 
Statute of Frauds in that it is not to be performed within the space of 

one year from the making thereof .. 9 

III. There is no written memorandum or note of the alleged oral agree¬ 
ment so as to take it without the Stature of Frauds. 16 

CONCLUSION . 19 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,466 


JOSEPH SNYDER, T/A 
ALLIANCE REALTY COMPANY, 

Appellant 

v. 

C. H. HILLEGEIST and 
C. H. HILLEGEIST CO., 

CURTIS R. SIMS 
JAMES G. CROSS and 
HERMAN E. COOPER, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT jCOURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 

i 

I 

Appellees deem it expedient to make a Counterstatement of the 
Case conforming to the requirements of Par. 5(c) of Rule 17 to correct 
inaccuracies and omissions in Appellants Statement of the Case. 

On August 22, 1955, Appellant filed his original Complaint (Breach 

i 

of Contract) solely against Appellee C. H. Hillegeist Company, hereafter 
referred to as Company (JA 1), in which Appellant alleged an oral 
agreement with Company whereby they would act as co-brokers to 
effect the sale of one building, namely, the Hurley-Bright Building 
to the Bakery and Confectionery Workers’ International Union of 


America, hereafter referred to as Union. Par. 4 thereof provides, 
in material part, that: 


"The defendant [Company] informed the plaintiff 
[Appellant] that he had been employed by the owners 
of a building, known as the Hurley-Wright Building , 
to obtain a purchaser for them, and the plaintiff 
and defendant agreed to act as co-brokers to effect 
the sale of that building to the union * * " (emphasis 

added)(bracketed material supplied). 

On October 19, 1955, Appellant’s deposition relative to the 
alleged Hurley-Wright oral agreement was taken (Tr 9). The undis¬ 
puted facts disclosed that, while the Union had an option to purchase 
that building, it never exercised the option. Accordingly, on December 7 
1955, a summary judgment was granted to Company (Tr 20). Appellant 
did not appeal from that judgment, but elected to file an Amended 
Complaint, in Par. 5 of which he alleged an amended oral agreement 
which was entered into between him and Company in February, 1955 
(Tr. 27-30). This Amended Complaint was not brought to fruition 
in the District Court, and Appellant, on April 16, 1956, filed a Second 
Amended Complaint (JA 3-6), in Par. 5 of which he alleged a second 
amended oral agreement, which he says was entered into by him and 
Company in February, 1954 , ’Whereby they would act as co-brokers, 
or partners, in the sale of any building or building site to the Union”. 

(JA 4) 

In Par. 12 of his Second Amended Complaint Appellant asserts an 
ex contractu action against Company (Breach of Contract), and alleges 
that he was initially "informed that the said Union did purchase various 
tracts of real estate in the District of Columbia" and that "since that 
time the Union has made various other purchases." (JA 5-6). Based 
upon the purchases of these "various tracts" and "various other pur¬ 
chases" by the Union, Appellant seeks recovery against Company under 
the terms of the oral agreement allegedly entered into by him and 
Company. 


In Par. 11 and 13 of his Second Amended Complaint, Appellant 
alleges liability on the part of the remaining Appellees herein for in¬ 
ducing the breach of the alleged oral agreement (JA! 5). 

i 

Also, in Par. 13, Appellant categorically alleges that the agree¬ 
ment "was during the entire period referred to * * * and is now in 
full force and effect", namely, February, 1954, to ^nd including 
April 16, 1956, the date of the filing of the Second Apaended Complaint 
(JA 3-6). | 

On March 3, 1956, Appellants deposition was taken relative to 
the Second Amended Complaint (Tr 31). He testified as to the nature 
and encompassment of the alleged oral agreement which was the sub¬ 
ject of the formal pleading filed by him on April 16, 1956, and the 
precise testimony of Appellant was that the oral agreement was: 

"a verbal understanding that regardless of| what 
property was ultimately sold to the Union, whether 
it be the Hurley-Wright Building or another, or 
many others , whether I located in the future the 
property or whether he located the property, it 
would be a 50-50 proposition", (JA 8) 

and that it covered 

"anything that we handled for and to, sold to" 
the Union (JA 11) (emphasis added). 

Appellant also unequivocally testified that there was 
"One basic agreement". (JA 11) 


And counsel for Appellant clearly buttressed the very testimony 
of Appellant, and sua sponte asserted that the alleged oral agreement 
covered "any sale period" (JA 9); that it was "an agreement to sell 
any building to the Union"; and that it was an agreement "for the sale 
of any building to the Union. " (JA 10). 


4 


No other oral agreement of any description or variation was ever 
testified to by Appellant or anyone else as regards the Second Amended 
Complaint (Record, passim) , and Appellant in the District Court based 
his claim solely on one definite, described oral agreement, which 
*as allegedly entered into on February 26, 1954 (JA 10, 11). 

During the entire period, February 26, 1954, to and including 
February 27, 1955, or during the space of one year immediately fol¬ 
lowing the making of the alleged oral agreement, the Union acquired 
no real property in the District of Columbia. Commencing, however, 
on March 9, 1955, and running to February 17, 1956, the Union acquired 
the following properties (JA 20): 

March 9, 1955: 

1601 K Street, N.W. 

1603 K Street, N.W. 

1609 K Street, N. W. 

1006 16th Street, N. W. 

June 23, 1955: 

2008 16th Street, N. W. 

July 29, 1955: 

1602 L Street, N. W. 

1612 L Street, N.W. 

1614 L Street, N. W. 

February 17, 1956: 

1621 K Street, N. W. 

Appellant neither submitted nor did he participate in the negotiations 
resulting in the sale of the above properties. They were all handled by 
Company and other brokers. 

All Appellees, with the exception of C. H. Hillegeist, who filed 
a Motion to Dismiss as to him, filed Motions for Summary Judgment, 

which, including the Motion to Dismiss, after oral argument had 

thereon, were granted by the District Court (JA 21). 
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Appellant raises two (2) points on appeal (Appellant's Brief p. 5, 

I 

Statement of Points), namely, that (i) the contract Was one "which can 
be performed within one year", and (ii) "the documents which were 
signed by the defendant contain all of the requisites pf a 'writing' under 
the Statute of Frauds." 

It is with these two (2) points, respectively, that we shall now 
turn our attention. 

SUMMARY OF ARGUMENT 

I. In the court below Appellant fully testified as to the precise 
scope and nature of the alleged oral agreement between him and Com¬ 
pany, and was afforded every conceivable opportunily of amplifying it and 
expatiating thereon, and it is upon that definite, described oral agree¬ 
ment, which contained no contingencies or delimitations under which 

he claimed recovery in the District Court. Now, on appeal, Appellant 
seeks to delimit, restrict and confine the encompassment of the very 
agreement to which he so unequivocally testified, ai^d which his own 
counsel consistently re-affirmed. In effect, Appellant is presenting 
to this Court in his Brief a purported oral agreement which was never 
before and never considered, much less decided, by the District Court. 
Hence, it would appear that the appeal is moot, but I if this Court is to 

i 

review the action, it must be reviewed upon the record as presented to the 

i 

District Court upon which summary judgment was rendered. 

II. The alleged oral agreement as definitely described and testi¬ 
fied to by Appellant that "regardless of what property was ultimately 
sold to the Union, whether it be the Hurley-Wright ijjuilding, or 
another, or many others" in the future and irrespective of whether 
Appellant or Company located the property, they would participate 

I 

in the commissions realized thereon on a 50-50 basis, and that it 
covered "anything that we handled for and to, sold t^>" the Union, 
and, as described by his counsel, as encompassing "any sale period", 

j 

I 

l 
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is clearly within the Statute of Frauds (Sec. 12-302, D. C. Code, 1951 
edition) in that it is "not to be performed within the space of one year 
from the making thereof. " The very Second Amended Complaint itself 
filed more than two years after the oral agreement was allegedly entered 
into conclusively buttresses the unenforceability of the alleged oral 
agreement, since Appellant therein alleges that the "agreement is now 
in full force and effect. " 

m. The two writings advanced by Appellant to take the case 
without the Statute of Frauds, one dated June 1, 1954, and the other, 

June 16, 1954, do not express, in fact and law, any of the essential 
terms and conditions or subject matter of the alleged oral agreement, 
much less all of the elements of the alleged agreement. Since none 
of the necessary elements of a writing required by Sec. 12-302, D. C. 
Code, 1951 edition, can be supplied by parol, these "writings" fail 
utterly to meet the requirements of the Statute of Frauds. Since there 
is no enforceable contract, the question whether liability is incurred 
oy inducing breach of a contract that fails to comply with the Statute 
of Frauds does not arise. 


ARGUMENT 

I. The alleged oral agreement as recited in Appellant’s 
Brief is wholly unsupported by the Record, was never 
before and never considered, much less decided, by 
the District Court, and cannot now be considered on 
appeal. 


In Shafer v. Reo Motors, Inc. , 3rd Cir., 1953, 205 F. 2d 685, 
688, the Court held: 

"It is well settled that ’* * * the ruling [ on a 
motion for summary judgment] is to be made on the 
record the parties have actually presented * * *. * 
Madeirense Do Brasil S/A v. Stulman-Emrick 
Lumber Co., 2 Cir., 1945, 147 F. 2d 399, 405." 
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And precisely what is the oral agreement ’’the parties have 
actually presented” in the District Court insofar as the Second 
Amended Complaint is concerned? That oral agreement, and 
that alone, comprises not only the cornerstone and foundation, but 

I 

the very edifice itself which is determinative of the jlegal issue before 
this Court. No oral agreement other than that testified to by Ap¬ 
pellant himself was ’’actually presented” to the District Court. Ap¬ 
pellant’s decisive testimony as to the ’’one basic agreement” was that 
on February 26, 1954, he entered into an alleged oral agreement with 
Company that ’’regardless of what property was ultimately sold to the 
Union, whether it be the Hurley-Wright Building, oi another, or many 
others” in the future, irrespective of whether Appellant or Company 
located the properties, that they would participate in the commissions 
realized on a 50-50 basis (JA 8-11). It covered ’’anything that we 
handled for and to, sold to” the Union (JA 11). And as affirmatively 
stated by his counsel, the agreement covered ’’any $ale period”. The 
entire Record is eminently devoid of any other agreement entered into by 
and between Appellant and Company, and it is conspicuous by the ’’one 
basic agreement” so definitely described by Appellant (JA 11). There 
are no delimitations, no contingencies, no restrictive terms or condi¬ 
tions, no circumscriptions of any sort; it covered ”^ny sale period” 
’’regardless of what property” was sold to the Union, whether it was one 
building ”or another, or many others” whether sold in the present or 
future (JA 8-11). 

Now, on appeal, Appellant affirmatively seeks to delimit, restrict 
and circumscribe the alleged oral agreement to encompass solely the 
obtaining of ”a building or a site for the Union headquarters”. Not 
only was such an alleged oral agreement never before the District 
Court, but the very testimony given by Appellant and supported by 
his counsel (JA 8-11) negates the very existence of ^uch an oral 
agreement. Appellant’s testimony as to the nature qnd extent of the oral 
agreement of February 26, 1954, is utterly inconsistent and incompatible 
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with the one now asserted before this Court, and in his Second Amended 
Complaint, Appellant brings action for commissions on the sales of 
"various tracts of real estate in the District of Columbia" and on 
"various other purchases" by the Union (JA 5-6). In fact, the very 
allegations of the Second Amended Complaint itself conclusively bear out 
the very testimony of Appellant himself. 

In Walters v. Chicago & North Western Railway Company , 7th 
Cir., 1954, 216 F. 2d 332, 336, the Court held: 

"In reviewing the decision of the District Court 
we can look at only what was before it. Thomson 
v. Gaskill, 315 U.S. 442, 446, 62 S. Ct. 673, 86 
L. Ed. 915; Drake v. General Finance Corp. of 
Louisiana, 5 Cir., 119 F. 2d 588, 589. It has 
been specifically held that statements of fact in 
a brief that are not supported by the record may 
not be considered on appeal. Chesapeake & Ohio 
Ry. Co. v. Greenup County, Kentucky, 6 Cir., 

175 F. 2d 169, 171; Bono v. United States, 2 Cir., 

113 F. 2d 724, 725." 

See also, Johnson v. United States , 38 App. D.C. 347; Ring Engineering 
Co. v. Otis Elevator Co. , 86 U.S. App. D.C. 411, 179 F. 2d 812; 
Palmer v. Reconstruction Finance Corp ., 2d Cir., 1947, 164 F. 2nd 
466, 468, cert. den. 344 U.S. 811, 68 S. Ct. 1016, 92 L. Ed. 1742. 

But assuming, despite the fact that Appellant is not here relying 
upon the alleged oral agreement "actually presented" by him to the 
District Court (in consequence of which the oral agreement here pre¬ 
sented was never before and never considered, much less decided by 
the District Court) that this Court is to review the action as "actually 
presented" to the court below, it is manifest that Appellant has in no 
wise attempted to argue that the oral agreement there presented is not 
required to be in writing under the provisions of Sec. 12-302, supra . 
Even a perfunctory examination of that alleged oral agreement clearly 
discloses that it is fully within the purview of Sec. 12-302, D.C. Code, 
supra , and that there exists no written memorandum or note taking it 
without the Statute. 


n. The oral agreement as testified to by Appellant 
is clearly within the Statute of Frauds in that 
it is not to be performed within the space of 
one year from the making thereof. 

_ 

The alleged oral agreement of February 26, i954, has been fully 

i 

set out in the Counter statement of the Case, supra , j Its very terms, as 
testified to by Appellant, are clear, unequivocal and definite. It is 
patently clear that, under that oral agreement, divisions of commissions 
were to obtain irrespective of whether the Union purchased a property 
or properties the first year, the year second, or at any time in the 
future, from and after the date of the oral agreement (JA 8-11). Having 
provided a ’’client’ 1 so to speak, Appellant wanted t<j) be assured that in 
respect to any sales in the future to his ’’client” he would receive one- 
half of any and all commissions realized in the premises. 

In fact, Appellant, by his unequivocal testimony as to the encom¬ 
passing scope of the alleged oral agreement, and tlie Second Amended 
Complaint itself left no doubt whatever in the mind pf the court below 
that the oral agreement could not conceivably have j^een performed 
within the space of one year from the making thereof. 

The oral agreement is alleged to have been made on February 26, 
1954 (JA 11). Admittedly, there were no purchases of any properties 
by the Union in the District of Columbia until after |he lapse of one 
year following the making of the alleged oral agreement (Appellant’s 
Brief p. 6). During the period from March 9, 1955, to February 17, 

1956, the Union made various purchases of propertjes in the District 
of Columbia (JA 5, 20). In Par. 13 of his Second Aihended Complaint, filed 
more than two (2) years after the making of the alleged oral agreement, 
Appellant declared with no little degree of certitude! that the oral agree¬ 
ment ”was during the entire period referred to above and is now in full 
force and effect . ” (JA 6). And so it will be next y^ar, the year there¬ 
after, and a decade hence — ”in full force and effect. ” 
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Appellant without equivocation testified that the encompassment of 
the alleged oral agreement was "anything that we handled for and to, 
sold to" the Union (JA 11); and that it covered divisions of commissions 
of any and all properties "regardless of what property" was sold, 
whether it was one specific building "or another or many others", whether 
the sales were in the present or "in the future". And his own counsel 
gave unstinting support and reaffirmation thereto and declared sua sponte 
that the agreement covered "any sale period" (JA 9). 

It is superabundantly manifest that both in law and fact, according 
to the reasonable interpretation of its terms, the oral agreement so 
clearly testified to by Appellant "required that it should not be per¬ 
formed within one year." 

In Street v. Maddux, Marshall, Moss and Mallorey, Inc. , 58 
App. D.C. 42, 44, 24 F. 2d 617, 619, the Court cites with approval 
Warner v. Tex. & Pac. Ry. , 164 U.S. 418, 434, 17 S. Ct. 147, 

153, 41 L. Ed. 495, where the Supreme Court said that the correct 
rule for determining whether or not a parol contract was within the 
Statute of Frauds is: 


i 



" * whether the contract, according to the reasonable 
interpretation of its termF, required that it should 
not be performed within one year. T 


♦ * * 


"An agreement which is not to be performed within 
the space of a year from the making thereof means, 
under the statute of frauds, an agreement which 
appears from its terms to be incapable of performance 
within the year. * * * T The very circumstances that 
the contract exceeds the year brings it within the 
statute. If it were not so, contracts for any number 
of years might be made by parol, provided they con¬ 
tained a defeasance which might come into operation 
before the end of the first year. 1 " (emphasis added) 

In Cohen v. Bartgis Bros. Co. , 264 App. Div. 260, 35N.Y.S. 
2d 206, aff T d 289 N.Y. 846, 47 N.E. 445(1943), plaintiff had been 
engaged by defendant as a salesman. He alleged an oral contract 




whereby he was to receive a commission on "... all orders placed by 

Resolute Paper Products Corp., at any time, whether or not plaintiff 

! 

was in defendants employ at the time of the placing |of such orders. " 
The Court said in part: 

"... the defendant agreed to pay commissions 
T upon all orders placed by Resolute Paper Products 
Corp., at any time, ... 

♦ * * 

"The question presented for decision is whether 
it is a contract T by its terms is not to be performed 
within one year from the making thereof.!' 

tf We are mindful of the rule that contracts which 
admit of performance within a year, though unlikely 
to be thus performed, are not within the statute. 

* * * But the contract here is of a different charac¬ 
ter, for not only is it of indefinite duration but, 
by its terms an obligation is imposed on the defen¬ 
dant which continues so long as the defe ndant and 
Resolute Paper Products Corp. exist. It is true 
that if Resolute Paper Products Corp. should place 
no orders with the defendant within the y^ar, no 
commissions would be earned, but the defendants 
contract would not thereby have been 'performed 1 
for it would then apply to any orders that! might be 
accepted in succeeding years. 2 Williston on Con¬ 
tracts, Rev. ed., Section 500. Unlike contracts 
which require the performance of a single act which 
may or may not be executed within a yea^, the con¬ 
tract here requires the defendant, for an unlimited 
period of time, to pay commissions on orders ac- 
cepted from Resolute Paper Products Co^rp., and, 
therefore, is impossible of performance within a 
year. 

"It is suggested that Resolute Paper Products 
Corp. or the defendant might retire froip business 
or dissolve within a year, in which even^ the con¬ 
tract would be impossible of further performance 
and thus would terminate. But 'termination is not 
performance, but rather the destruction of the 
contract * * * where there is no provision authorizing 
either or both of the parties to terminate as a matter 
of right.' Blake v. Voigt, 134N.Y. 69, 31 N.E. 256, 

30 Am. St. Rep. 622." (Emphasis added) 


12 


And in Griffin v. Frank J. Guigan, Inc. , N.Y.L.J. Jan. 20, 
1944, p. 251, col. 5 (Sup. Ct. N.Y. Co.), defendant orally agreed 
to pay plaintiff 5% commission on the gross amount of any contracts 
defendant should thereafter obtain from the United States. The Court 
granted defendant's motion for judgment on the pleadings holding that 
the agreement was within the Statute of Frauds. 

In Sack v. Beasley , 282 App. Div. 153, 122 N.Y.S. 2d 174 (1953) 
wherein plaintiff "instituted this action upon an alleged oral agreement 
whereby he was to receive a commission equivalent to one-third of the 
profit for selling defendant's radio programs to sponsors", the Court 
ruled: 


"Accepting plaintiff's testimony as true, 
he proved an oral agreement with defendant 
to pay a continual weekly commission on pro¬ 
grams created by and belonging to defendant 
which he sold. * * * The only basis for the 
length of time the commission was to be paid 
was a claimed custom in the radio industry 
that it was to continue 'for so long as the 
show is on the air for that particular spon¬ 
sor. * The contract when made was thus un¬ 
limited in time; at no place did it contain - 
any event which might cause it to be termi ¬ 
nated within the period of one year; and 
defendant's liability endured for a period 
beyond the year. " (Emphasis added) 

In Angileri v. Vivanco , 139 N.Y.S. 2d 728 (1955), wherein "an 
agreement was entered into between plaintiffs and the moving defen¬ 
dants whereby plaintiffs became the moving defendant's managers in con¬ 
sideration of said defendant's promise to pay plaintiffs ten per cent of 
the gross earnings of the defendants received during the period from 
January 1948 through December 1948, or received at any time, through 
the introductions and/or contacts made by or through the plaintiffs' 
management during the period January 1948 through December 1948" 
the Court again ruled: 


M In determining whether a contract is within 
the prohibition of the Statute of Frauds because 
it is incapable of performance within a ydar, 
the deciding factor is the endurance of the 
defendants liability! (citing cases) In the 
case at hand, it is quite clear that the defen¬ 
dants* liability under the alleged oral agreement 
would continue for an indefinite period of time 
beyond the period of one year and included no" 
event which might end the contractual relation ¬ 
ship ^)f the parties within one year. M (emphasis 
added) 


Identical conclusions were reached by the Courts in the following 
cases: 

Fish Clearing House, Inc, v. Melchor, etc. , 1174 Wash, 539, 25 
P. 2d 381 (1933), wherein M the plaintiff’s cause of Action rests on an 
oral contract entered into about June 1, 1928, by which, it is alleged, 
defendant agreed to pay plaintiff a commission of one cent a pound 
on all mild-cured salmon which defendant might thereafter purchase 
from the Nichiro Company.” 

Hooke v. Petroleum Heat & Power Co., 65 N.Y.S. 2d 117 (1946), 
involving an ’’oral agreement of employment under the terms of which 
he was to receive commissions on all sales made to customers obtained 
by him 'as long as defendant continued to make such sales.' " 

O'Brien v. O'Neill, 271 App. Div. 647, 67 N.Y.S. 2d 227 (1947), 
wherein ’’plaintiff testified that his commissions foif procuring customers 
for defendant’s guard service were to continue to b^ paid for as long as 
business relations continued between defendant and customers. ” 

Martocci v. Greater New York Brewery, Inc. l, 301 N.Y. 57, 92 
N.E. 2d 887 (1950), involving an alleged ’’oral agreement whereby, in 
consideration of the introduction of the defendant by plaintiff to P. 
Lorillard Company, defendant agreed ’to pay the plaintiff a commission 
of five (5%) per cent on all sales made by the defenctant to P. Lorillard 
Company and paid for by them. ’ ” In that case, the Court again specifi- 
cally held: 
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tT Since, however, the terms of the contract are 
such that the relationship will continue beyond a 
year, it is within the statute, even though the 
continuing liability to which defendant is subject 
is merely a contingent one. The endurance of 
defendants liability is the deciding factor . The 
mere cessation of orders from P. Lorillard 
Company to defendant would not alter the con¬ 
tractual relationship between the parties; it 
would not constitute performance; plaintiff 
would still be in possession of his contractual 
right, though it may have no monetary value, 
immediately or ever. " (emphasis added) 

There is a decided similarity between the alleged oral agreement 
held to be within the Statute of Frauds in the Martocci case, supra , 
and the case at bar; in the former, the oral agreement covered M sales 
made by the defendant to " the customer M and paid for by them M , and 
in the latter, the oral agreement covered M anything that we handled for 
and to, sold to my client . " (JA 11) 

In Goddard v. Gladstone , 146N.Y.S. 2d 890 (1955), a somewhat 
comparable case to the instant case involving an agreement thereby 
broker and co-broker were to share equally in any brokerage com¬ 
missions or payments of any kind" with regards to certain corporate 
transactions, the Court ruled that: 

"The agreement provides for no contingenices 
capable of occurring within the stated time to termi¬ 
nate the obligation. The motion [for judgment on 
the pleadings] is granted accordingly." (bracketed 
material supplied). 

In Morris v. Callahan Can Machine Co. , 140 N.Y.S. 2d 248, aff'd 
146 N.Y.S. 2d 676 (1955), in an action by "an employee against his em¬ 
ployer upon an alleged contract whereby the employee was to receive 
commissions in addition to his regular salary upon business obtained 
from certain company", the Court stated: 
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"The plaintiff 1 s right to commissions! in those 
two cases [Cohen and Martocci, supra] was not de¬ 
pendent upon any act of the plaintiffs or the defen¬ 
dants, but was wholly dependent upon the act of a 
third party, the procured customer. Any time the 
customer placed an order which the defendants were 
in good faith bound to accept they had to pay the plain¬ 
tiffs the commission called for. If the customer did 
not place an order until more than a year after the 
contract was entered into the defendants would still 
be under a contractual obligation to pay the plaintiffs 
their commissions on any subsequent orders." 

(bracketed material supplied.) 

To paraphrase the language in the Morris case, supra , Appellants 
right to commissions is not dependent upon any act or acts of Appellant 

or Company, but was wholly dependent upon the acts of a third party, 

l 

the Union. Any time the Union purchased any property or properties 
"in the future" from Company, Appellant became entitled, under the 
terms of the alleged oral agreement to receive one-half of the commis¬ 
sions realized. If the Union did not purchase any real estate until more 
than one year after the date of the making of the alleged oral agreement, 

i 

which turned out to be the fact in this case, Company would be under a 
contractual obligation to pay Appellant one-half of thje commissions 
realized on any and all subsequent sales in the future. There was 
nothing that either party could do within a year whereby the alleged 
oral agreement could or would be "performed within the space of one 
year from the making thereof. " j 

According to a reasonable interpretation of the terms of the alleged 
oral agreement, as expressly testified to by Appellant, and as super- 
abundantly re-affirmed in his Second Amended Complaint and by sua 
sponte declarations and affirmations of his counsel, it is patent that the 
oral agreement required that it could "not be performed within the space 
of one year." Consequently, the agreement was required to be in writ¬ 
ing. 
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m. There is no written memorandum or note of the 
alleged oral agreement so as to take it without 
the Statute of Frauds. 


In directing the attention of this Court to two (2) "writings" one 

dated June 1, 1954, and the other June 16, 1954 (JA 15-18) Appellant 

says that Tt these writings either alone or taken together are sufficient 

to meet the requirements of a memorandum under the Statute of Frauds” 

(Appellant's Brief p. 7). And what are these requirements. In Blue- 

Valley Creamery Co . v. Consolidated Products Co ., 8th Cir., 1936, 

81 F. 2d 182, 187, the Court announced the general rule as follows: 

"The memorandum of the contract, to satisfy the 
* * * statute of frauds must be complete in and 
of itself and parol evidence cannot be admitted to 
piece out an incomplete writing and make it a 
complete instrument." (emphasis added.) 

See also Brownell v. Shehiro , 9th Cir., 1953, 206 F. 2d 892, 894. 

Appellant, on pages 6 and 7 of his Brief, states that "both of these 
documents are signed by the party sought to be charged and describe the 
subject matter of the contract", and is apparently of the view that all 
the terms and conditions may be supplied "by parol evidence". 

It may be conceded for purposes of this Argument that the "docu¬ 
ments are signed by the party sought to be charged. " But what about 
(i) the subject matter and (ii) the terms and conditions of the alleged 
oral agreement to which Appellant testified? Are they to be supplied 
"by parol evidence" as indicated on page 6 of Appellant's Brief? 

The first of the "writings" pertains solely to one specific building, 
the Hurley-Wright Building, i which constituted the sole basis for the 
original Complaint. That building was never sold to nor acquired by the 
Union. Appellant urges upon this Court that this "writing" constitutes 
a memorandum or note of an agreement covering sales of "anything that 
we handled for and to, sold to my client". Not a single term or condition 



iV 
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of the alleged oral agreement, much less all of then^, is contained in 
this "writing 11 . It is an absolute non sequitur to arg^e that this writing 
(JA 15) operates to take the case out of the Statute o^ Frauds. 

The second of the "writings" thus relied upon ky Appellant to take 
the case without the Statute consists of an unsigned carbon copy of a 
listing and a card initialed by "C. H. H. " This "writing" is solely a 
description of an unimproved lot, being premises 1712 H Street, North¬ 
west. Again, as in the first "writing", there is a conspicuous absence 

i 

of any term or condition of the purported oral agreement. This unim¬ 
proved property was never sold to nor acquired by ^he Union. 

Nowhere is there any writing to the effect that there would be a 
division of commissions on "anything that we handldd for and to, sold to" 
the Union, "regardless of what property" was sold in the present or 
future. 

In Sweeney v. Jacobsen, 103 F. Supp. 393, 395, affirmed 92 U. S. 
App. D.C. 93, 202 F. 2d 461, cited and relied upon by Appellant, the 
Court specifically stated: 

"... necessary elements of a writing required by 
the statute of frauds may not be supplied oy parol, 

Ochs v. Weil, 79 U.S. App. D.C. 84, 142 F.2d 
758." I 

In the Ochs case, this Court stated that none of the elements of a 
- 

written memorandum or note required by the Statute of Frauds "can be 

j 

supplied by parol testimony". See also Howell v. Elk Hill Butter Co. , 
(1923), 294 Fed. 539, 540; and for an exhaustive analysis of the Statute 
of Frauds and the parol evidence rule, Ellis v. Klaff , 96 Cal. App. 

471, 476-477, 216 P. 2d 15, 19. j 

Patently, there being no written "memorandum or note" as re¬ 
quired by Sec. 12-302, D.C. Code, supra , to take the oral agreement 
without the Statute of Frauds, it is clearly within the Statute, and as such 

I 

is wholly unenforceable. 


Consequently, no recovery can be had against Company. Neither 
could there be a recovery against the individual Appellees since there 
was no interference with contract rights. As correctly stated by this 
Court in Rosenkoff v. Mariani , 93 U.S. App. D.C. Ill, 207 F. 2d 
449: 


"Since there was no enforceable contract, the 
question whether liability is incurred by inducing 
breach of a contract that fails to comply with the 
Statute of Frauds does not arise." 

In Bailey v. Banister, 10 Cir., 1952, 200 F. 2d 683, 685, the 
Court states in part: 

"The right to recover for the unlawful inter¬ 
ference with the performance of a contract pre¬ 
supposes the existence of a valid enforceable con¬ 
tract. Baruch v. Beech A ircraft Corp., 10 Cir., 

175 F.2d 1, certiorari denied, 338 U.S. 900, 70 
S. Ct. 251, 94 L. Ed. 554; Franhan Distributors, 

Inc. v. New York World's Fair, 1939, Inc., 2 Cir., 

124 F. 2d 82, certiorari denied 316 U.S. 687, 62 
S. Ct. 1277, 86 L. Ed. 1759; Meyer v. Washington 
Times Co., 64 App. D.C. 218, 76 F.2d 988, certi¬ 
orari denied, 295 U.S. 734, 55 S. Ct. 646, 79 L. 

Ed. 1682; Harley & Lund Corp. v. Murray Rubber 
Co., 2 Cir., 31 F.2d 932, certiorari denied 279 
U.S. 872, 49 S. Ct. 513, 73 L. Ed. 1007." 

Accordingly, the District Court was manifestly correct in granting 
summary judgment for Appellees Company, Sims, Cross and Cooper, 
and in granting the motion of Appellee C. H. Hillegeist to dismiss the 
Complaint as to him. 
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CONCLUSION 

It is respectfully submitted that the alleged oral agreement so 
unequivocally and definitely testified to by Appellant), which finds 
unqualified re-affirmation in the sua sponte declarations of his own 
counsel, is clearly within the Statute of Frauds, and that there is 
no written memorandum or note taking it without the Statute. Accord¬ 
ingly, the judgment of the District Court should be affirmed. 

Respectfully Submitted, 

I 
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ARGUMENT 

It appears from the briefs filed herein by the appellant and appel¬ 
lee that the principal question presented by this appeal is: 

What were the terms of the oral contract between the plaintiff, 
Snyder, and the defendant, Hillegeist? 

The plaintiffs claim has always been that the parties agreed that they 
would share equally in the commissions received from the sale of a 
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building or building site to be used as the headquarters of a labor union. 

It is apparent from the record in this case that this was the agreement. 

This is made clear by the Second Amended Complaint (J.A. 3). 

In Paragraph 4, it is stated: 

"The plaintiff was employed ... to act as their 
agent (the union T s) in the purchase of a building or 
building site ..." 

In Paragraph 5 it is stated: 

"... and thereafter an agreement was entered 
into by and between the plaintiff and defendant, C. H. 

Hillegeist Co., whereby they would act as co-brokers, 
or partners, in the sale of said building or building 
site to the union ... the above agreement provided 
that the commission obtained for rendering said ser¬ 
vices and obtaining any such building or building site 
would be divided equally between defendant, C. H. 

Hillegeist Co. and the plaintiff." 

In Paragraph 11 it is stated: 

"Prior to August 26, 1954, the union, acting 
by and through the defendants, Cross, Sims and 
Cooper, entered into an oral agreement with the 
defendant, C. H. Hillegeist, employing him as its 
sole agent to effect the purchase of the building or 
building site referred to above, which agreement 
was confirmed in a writing dated August 26, 1954. " 

This agreement of August 26, 1954 (J.A. 14) states: 

"Dear Mr. Hillegeist: This is to confirm our 
telephone conversation in reference to our retain¬ 
ing you at a fee of 3% of the purchase price of either 
developed or undeveloped first commercial real es¬ 
tate in Washington, D. C. to be used for an office 
building and headquarters for this organization ." 

The testimony of the plaintiff in which he describes this agreement 

(J.A. 8) stated: 

"and after speaking at greath length of my needs 
for the client we had an understanding, a verbal 
understanding, that regardless of what property 
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was ultimately sold to the union, whether it be 
the Hurley-Wright Building or another, or many 
others, whether I located in the future the property 
or whether he located the property , it would be a 
fifty-fifty proposition as is the general understand¬ 
ing between brokers in the real estate pra 


He further testified (J.A. 11): 


"I then went into my requirements for my 
type of property . . . " 


Ctice." 


client . 


(All underscoring supplied.) 

It is perfectly clear from the above that this cbntract referred to 
the purchase by the union of a single building or building site to be used 
for its headquarters. This contract did not contemplate the purchase 
of properties to be used for any other purpose and certainly not all of 
the real estate which the union would ever purchase in the District of 
Columbia. It is immaterial that various tracts were assembled into 
one single site and that this process encompassed a I period in excess 
of a year. It is also immaterial that the agreement covered the sale 
of any building which the parties might sell to the Uhion for this pur¬ 
pose and that the agreement did not require that it be performed within 
one year. 

Under this provision of the Statute of Frauds ihe only material 
consideration is whether the contract could be performed within one year. 
In Warner v. Tex. & Pac. Ry ., 164 U.S. 418, 434, 17 S. Ct. 147, 153, 
41 L. ed 495, cited in the brief of the appellee, the Supreme Court 
stated the rule negatively as being: 

"Whether the contract according to the reasonable 
interpretation of its terms required that it should not 
be performed within one year. " 



